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time uncertainty. 


Even in the best of times those problems are difficult. 
They require time, experience and judgment. But in 
these war-torn days, when a world revolution is in process 
and sovereign states, centuries old, are being destroyed, 
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This section of the magazine is edited by a volunteer panel of expert 


students of economic problems. 


of the best available thought on economic and financial events. 


They offer each month a group selection 


Each 


article in this section will have behind it group study and discussion aimed 
at giving you information of the highest practical value, clearly and 


accurately presented.—Ed. Note. 


RECORD PROFITS AND THE MAR- 
KET—Five hundred industrial corpo- 
rations among the first to report for 


1940 showed an aggregate 25 percent 


increase in net earnings over 1939. 
Every day the tickers carry more re- 
ports from companies engaged in a wide 
variety of activities, of the largest 
profits in their history. The improve- 
ment has not been uniform; about 200 
of the 500 had smaller earnings in 1940. 
Many companies, however, especially 
the very large ones, reported sharp in- 
creases. Net incomes would in many 
cases have been higher still but for 
Special reserves against tax increases 
and post-war inventory adjustments. 
The need for reinvestment in further 
plant expansion, particularly, of course, 
in defense industries, has limited the 
extent to which these net earnings have 
been translated into higher dividends. 

The stock market, meantime, makes 
a different record: stocks have remain- 
ed in the doldrums, with turnover well 
under the half-million mark. 

Several factors explain the market’s 
apathy. There is the likelihood that 
wage demands will increase as “profits” 
go up, since the lean years are easily 
forgotten, and this may force further 


plowing-back of income for extension, 
improvements, or research. Overtime 
in many industries—at time-and-a-half 
or double—is also in prospect for the 
duration of the war. The largest im- 
mediate and most visible factor, of 
course, is taxes—present and coming. 
One company shows 36 cents of each 
profit dollar going to taxes in 1940 
against 11 cents in 1939, and four times 
the total in 1929 for about the same 
sales volume. And the outlook is for 
still higher levies. 


Next there is the popular belief that 
such earnings are temporary—perhaps 
no more worthy of respect than the sim- 
ilar public belief that 1929 earnings 
were permanent, save that there is no 
“public” in the stock market today. But 
the psychological factors rank high in 
the unfavorable reception given profit 
news. The fears of let-down and read- 
justment difficulties following the war 
are, to many, far more of a deterrent 
to higher principal valuation than tax- 
ation. 


One additional point must be kept in 
mind. The relationship between stock 
earnings and dividends, and yields on 
highest-grade bonds, is more favorable 
to the purchase of stocks than at the 
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bottom of the 1932 bear market. The 
earning-rate of dividend-payers (last 
year’s earnings divided by price of stock) 
is three times that of triple-A bonds. 
Such contrasts in valuation are more in- 
teresting now that future issues of gov- 
ernment bonds will be fully taxable— 
thus removing one traditional advant- 
age of governments over equities. 


INTEREST RATES—From the bank 
holiday in 1933 to the present time 
there has been a steady and almost un- 
interrupted rise in the price of highest 
quality bonds. During this period the 
average yield on United States Treas- 
ury bonds, maturing in twelve years or 
longer, dropped 54 percent. 

Two main causes for this decline in 
interest rates were: the sharp increase 
in monetary gold supply, which expand- 
ed deposits and caused a rise in excess 
member bank reserves from an almost 
negligible amount to approximately $6,- 
500,000,000; and a sharp contraction in 
the over-all demand for money either 
for short or long-term capital. 

During most of this period these low 
money rates have been regarded skepti- 
cally by many investors, and that skep- 
ticism has lately increased as a result 
of the prospects for an increase in the 
demand for money growing out of the 
armament program. Commercial loans 
as well as defense borrowing have re- 
flected this demand. 


An accurate appraisal of the present 
situation is hard to make because the 
amount of money which the war effort 
will require is not known and cannot 
be reasonably estimated. On the sup- 
ply side, it seems likely that excess re- 
serves will decline as a result of a re- 
duced rate of gold inflow, an increase 
in bank loans, an increase in money in 
circulation and a further increase in 
member-bank deposits. 

But if the efforts of the Treasury to 
sell additional quantities of savings 
bonds meet with the marked success 
which the certain appeal to patriotism 
makes probable, and if institutional in- 
vestors, such as insurance companies 
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and savings banks, are heavy buyers of 
new offerings—which likewise seems a 
reasonable expectation—this will leave 
an amount to be absorbed by commer- 
cial banks not greatly in excess of 
quantities taken in other recent years. 
The probable deduction is that while 
some change in rates in the next twelve 
or fifteen months is likely, it probably 
will not be spectacular. The recent 
Treasury offering of $500,000,000 at 
2% percent, with some special features 
designed to appeal to the long-term in- 
vestor, certainly indicates no lack of 
confidence on Secretary Morgenthau’s 
part in his ability to keep the situation 
under control. 


STRIKES AGAINST DEMOCRACY? 
—America’s No. 1 job is to produce 
armament quickly. Our destiny is now 
linked irrevocably to England’s in a 
race against time, and every stoppage 
of defense production plays into the 
hands of the conquest-mad triumvirate 
of dictators. “Total” wars are not won 
by tomorrow’s bond issue or _ blue- 
prints; today’s labor is the key to ef- 
fective aid-to-Britain and our own pre- 
paredness. The American workingman 
has the greatest opportunity ever of- 
fered him for patriotic service to the 
democratic world. 


Exaggerations of the seriousness of 
strikes are misleading and unjust (they 
are natural to periods of heightened in- 
dustrial activity). But underestimate 
is more dangerous. It is not the num- 
ber of recent strikes that is alarming, 
but their occurrence and threat in vital 
spots which hold up the entire subse- 
quent chain of defense production. One 
missing part prevents assembly of a 
90,000 part plane or of a battleship. 
The loss of 468,000 man-days by strikes 
in defense industries alone, during Feb- 
ruary, was enough to build three de- 
stroyers! 


Today’s mechanized war means a war 
of production; it is won or lost on the 
labor front. Fifty or more men are re- 
quired behind the lines for every man 
in enemy combat. We have seen the 





result of internal strife and bickering 
in France which left her magnificent 
army without the weapons for defense. 
National unity precedes effective de- 
fense—it will be of no use if attained 
too late. A compromise in this direction 
has been taken with creation of the Na- 
tional Defense Mediation Board, but 
reliance on voluntary power alone may 
prove a far too ineffective expedient. 
This effort requires a working—and 
fast-working—partnership in which 
management has the responsibility for 
avoiding injustices to the vast army of 
loyal workers as well as to provide the 
sinews to those under arms here and 
abroad. 


Behind the immediate threat of de- 
fense tie-ups lies the danger of putting 
in motion an inflationary spiral by un- 
justified price increases on one hand 
and premature wage increases on the 
other. Naturally, labor will feel, and 
be, entitled to share in increased corpo- 
rate profits, but taxes and price controls 
should effectively limit these and pre- 
vent their adding to the already tre- 
mendous cost of the program. Price 
controls will, of course, be ineffective 
if crowded up by wage increases which 
result only in still higher living costs— 
and further wage demands. The em- 
phasis, as the President has said, must 
be on mutual effort, mutual sacrifice and 
mutual welfare. 


FINANCE CO-OPERATION — Huge 
Governmental deficits were inevitable 
before the enactment of the Lend-Lease 
Bill (H. R. 1776). With the passage of 
this bill and its implementation, these 
deficits will expand still further. The 
new 65 billion dollar debt “limit” may 
well be regarded as a fiction, with the 
100 billion mark looming on the horizon 
Should the war continue for several 
years. There is no possibility of im- 
mediately covering this enormous ex- 
penditure by taxation alone although 
taxes will undoubtedly be increased not 
only in total but in percent of income. 

Plainly we are due for a series of 
bond issues, of which even the first may 


Overdoing the Traffic Holdup 
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well dwarf any of the Liberty Loans. 
No announcement of Treasury plans 
has, at this writing, yet been made; it 
seems certain, however, that Treasury 
experts have for some time been fur- 
iously at work on the coming loans... 
size, term, coupon and the rest. We are 
going to see a plan for sopping up every 
available dollar of savings in this coun- 
try on a scale unprecedented in our his- 
tory, commonplace as the breaking of 
historic precedents has become. 


We must realize that the English 
Channel has been accepted as our fron- 
tier; the Administration has already 
told the people they will have to bear 
their portion of the cost of protecting 
it, as well as the American oceans. Our 
one slim remaining chance of retaining 
some degree of individual initiative and 
personal control of what capital funds 
we have left almost certainly lies in 
what the old colored man called “co- 
operatin’ wid de inevitable.” The Gov- 
ernment has ample powers for com- 
mandeering all the funds it needs at 
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“patriotic” rates of interest; it would 
amount to the suicide of private cap- 
italism were we to give it any further 
excuse for exercising them. Every rea- 
son not only of patriotism but of en- 
lightened self interest urges that trus- 
tees and other financiers do everything 
in their power to secure immediate, vol- 
untary subscription to the full amount 
of the coming loans. Voluntary relief 
of pressure on financing may avoid 
more stringent controls—even conscrip- 
tion — and still lower interest returns. 
It may also help them secure, someday, 
a friendlier hearing on another matter 
of immense importance to them—the al- 
ready overdue reform of our tax “sys- 
tem.” 


AMERICAN “ERSATZ”’—It is not 
enough for the investor, in the midst of 
today’s whirlwind, to keep cool and look 
hopefully ahead, assaying as best he can 
his chances of retaining ... or regain- 
ing ... some degree of personal choice 


in the direction of employment of such 


capital as remains in his care. He must 
also watch probable post-war invest- 
ment opportunities—assuming he is to 
be in any position to take advantage of 
them. This is why hard thinking is 
called for by such straws in the wind 
as the recent announcement that the 
General Electric Company is adding a 
fifth huge plant to its already consid- 
erable facilities for the manufacture of 
molded plastics. What, when peace 
comes again, will be the comparative 
position of synthetics versus aluminum, 
magnesium, asbestos, paper and scores 
of other products in which billions are 
now invested? 

The present answer, of course, is: 
“Nobody knows—yet.” But plastics, al- 
ready a $250,000,000 a year industry, 
with thirteen well-established types of 
product and new ones coming on the 
market at the rate of one a year, show 
every sign of approaching the boom 
stage in the forcing-bed of war. The 
entire pattern of the war economy... 
import difficulties with vital raw mate- 
rials, “bottle-necks” in production of 
others for which domestic supply should 
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be ample, (aluminum furnishes an inter- 
esting illustration) “speed-up” defense 
demands .. . points to a pressure for 
synthetics expansion which may bring 
about within a year or two the equiva- 
lent of ten or even twenty years’ normal 
development. Moreover, the industry 
seems “ripe.” The “fly-by-night” stage 
of small, weak, speculative producers is 
largely past; research is on a huge, 
well-financed scale; mechanical prob- 
lems in processing and utilization have 
in great measure been solved. Even 
amid today’s great events, here is some- 
thing that calls for constant, careful 
watching. 


PRICE-FIXING ORDERS — The first 
steps toward formal price control have 
been taken with the fixing of maximum 
prices for second hand machine tools 
and for aluminum scrap. Many other 
strategic commodities (including cop- 
per, zinc, iron and steel scrap, lumber, 
etc.) have been affected by voluntary 
controls. Similarly, the Consumers’ 
Division of the National Defense Com- 
mission has been keeping an eye on re- 
tail and wholesale prices and has se- 
cured the cooperation of the large trade 
associations in this program. As the 
tempo of national defense activity in- 
creases, the area of price control—direct 
and indirect—is bound to expand. 

Past experience indicates the neces- 
sity for proceeding with care in the 
adoption of price fixing devices. Con- 
trols such as those imposed over second 
hand machine tools can only be success- 
ful if the trade gives full and voluntary 
cooperation. The same situation would 
be true for lumber and other products 
for which there are large numbers of 
producers or no standardization of pro- 
duct. 


It is important to remember that the 
swollen demand for these products is 
the main reason for the fear of sharp 
price rises. A more logical solution 
under the circumstances is to reduce 
effective demand by the institution of a 
system of priorities such as has already 
been set up for aluminum, neoprene, 





machine tools, nickel, and magnesium. 
The building up of stock piles (e.g. rub- 
ber and tin), expansion in supply of 
skilled labor (the labor training pro- 
gram), substitution of alternative ma- 
terials (e.g. plastics), expansion in pro- 
duction facilities (e.g. aluminum and 
airplanes) and other devices to increase 
supply furnish a more effective solution 
for the problem than will price fixing. 


LOST IN THE SHUFFLE—lIn the 
rush of events culminating in the pas- 
sage of the Lend-Lease Bill and the ap- 
peal to Congress for seven billion dol- 
lars to implement it (over and above 
the steady steam of new appropriations 
for our own defense program) the pro- 
posals for monetary reform submitted 
to Congress on January first by the 
Federal Reserve System have been eas- 
ily side-tracked. 
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Two bills introduced into the Senate 
by Senator Taft would give effect to 
most, though. not all of these recommen- 
dations. They remain in committee; no 
hearings have been held on them, and 
it does not appear that there has been 
strong pressure from any quarter to ad- 
vance the bills further. Is there a tacit 
agreement to let sleeping dogs lie? 
This is against the national interest. 
The Special Report to Congress submit- 
ting the System’s recommendations end- 
ed with these words: “It is vital to the 
success of these (anti-inflationary) 
measures that there be unity of policy 
and full coordination of action by vari- 
ous Government bodies. A monetary 
system divided against itself cannot stand 
securely. In the period that lies ahead 
a secure monetary system is essential 
to the success of the defense program 
and constitutes an indispensable bul- 
wark of the Nation.” 


© Harris &€ Ewing 


The camera has recorded for posterity this historic moment when 
the President of the United States put his signature to H. R. 1776, the 


Lease-Lend Bill. 


Five minutes after signing it, President Roosevelt 


began issuing orders to release warships, merchant ships, guns and 
war planes to Great Britain, Greece and China. 
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The Eccles proposals may be divided 
into three parts: First the recommen- 
dations that take from the President 
his present powers to issue greenbacks, 
change the metallic content of gold and 
silver dollars, and issue silver certificates 
against foreign silver bought in the 
open market, and against the seignior- 
age on silver already held. These rec- 
ommendations are embodied in Senator 
Taft’s first bill introduced into the Sen- 
ate on January 6, 1941. 


The second group of proposals would 
give the Federal Open Market Commit- 
tee a consultative voice in the making 
of policies designed to sterilize incom- 
ing gold, and in decisions of the man- 
agers of the Exchange Stabilization 
Fund that might affect excess reserves. 
These are not referred to in either of 
Senator Taft’s bills, but are essential in 
a plan to unify the administration of 
our credit control policies. They should 
not be forgotten or left simply to the 
interplay of personalities. 

The third group of proposals is to 
broaden the powers of the Federal 
Open Market Committee by giving it 
wide authority to vary the reserve re- 
quirements of member banks and ex- 
tending the reserve requirements of 
member banks to non-member banks. 
Senator Taft’s second bill, introduced 
into the Senate on February 25, gives 
effect to these recommendations as far 
as member banks are concerned and al- 
so covers non-member insured banks 
by providing that any insured bank 
that does not meet the reserve require- 
ments established by the Open Market 
Committee shall be treated in the same 
manner as a bank which has “contin- 
ued unsafe and unsound practices in 
the conduct of its business.” 

The bill also provides that changes 
in reserve requirements must be voted 
by a majority of at least seven mem- 
bers of the Open Market Committee so 
that in case of a direct cleavage of 
opinion between the representatives of 
the Federal Reserve Banks and the 
members of the Board of Governors on 
the Committee, the bank representa- 
tives would have to win over two mem- 
bers of the Board to carry their policy, 
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or the Board members would have to 
win over one of the Bank members. 
Such a cleavage of opinion might eas- 
ily arise. Public hearings on the Bill 
would probably bring to light consider- 
able banking opinion in opposition to 
such sweeping powers over their re- 
serves by the central authorities, while 
the Board in Washington would have 
strong grounds for asserting that flexi- 
bility and strong central authority in 
this matter is essential for effective 
credit control under present conditions. 


Since the Eccles proposals are a com- 
promise, it is easy to understand that 
there may be reluctance to bring out in 
public hearings the clash of opinion 
concealed by this compromise. This 
should not be allowed to take the steam 
out of the drive for the essential pur- 
poses of the recommendations—to put 
us in a position to act quickly and effec- 
tively when action against incipient in- 
flation is needed. The Eccles proposals 
offer a reasonable and effective solution 
of a very difficult problem and should, 
without substantial change, be enacted 
into law. 


SPREADING RESPONSIBILITY IN 
BUREAUS—Suggestions have eman- 
ated from Washington that the Price 
Stabilization work of the National De- 
fense Council should be shifted over to 
the SEC and Leon Henderson continue 
to act as Chief of the Price Division and 
also be appointed Chairman of the SEC. 


The price problems arising in connec- 
tion with the defense program and the 
Chairmanship of the SEC are each jobs 
which more than tax the full time, capa- 
city and talent of the administrator. 
The attempt to serve two masters, es- 
pecially when they are as distantly re- 
lated as in this instance, does not con- 
duce to prompt action—a vital element 
of every defense job. Defense activi- 
ties should be full-time jobs; certainly 
financial problems and increased re- 
sponsibility attached to the SEC under 
the legislation of the past few years 
have indicated the need of at least five 
full-time Commissioners, 





The claim that the SEC, “with its 
mass of corporate information, would 
be the logical agency to direct price 
stabilization activities,” is not in line 
with the facts. The type of informa- 
tion needed to fix prices is not that deal- 
ing with the financial operations of a 
business, but rather data concerning the 
demand for and supply of its products, 
cost information and the relative price 
levels of competitive products. A much 
more logical case could be made for 
turning over the price activities to the 
Bureau of Labor Statistics, to the Fed- 
eral Trade Commission or to the De- 
partment of Commerce. 


Brave New Financial World 


Finance occupies definitely a secondary 
role in the scheme of things in the Second 
World War. It is recognized that as far as 
a country’s internal position is concerned, 
war production need never be stopped for 
lack of money to finance it. In the last ten 
years there have been countless predictions 
of impending financial collapse in Germany, 
Italy and Japan. These all ignored the fact 
that the totalitarian financial authorities 
were not concerned with balanced budgets 
or allowing consumers to spend their in- 
come as they chose. By keeping production 
going at top speed and cutting down stan- 
dards of living where necessary, they were 
able to continue indefinitely, subject only to 
their ability to buy essential materials 
abroad and to crush any trace of opposition 
at home. 


When the war broke out, Great Britain 
and the Dominions immediately dropped the 
democratic roundabout method of getting 
things done. Financial practice was made 
to serve the ends of total war. The amend- 
ments in the rules of the former game were 
striking. It was as though golf rules had 
been altered to permit a drive hooked into 
a sand trap to count as a hole-in-one. 


Obviously, under such conditions, much 
more can be demanded of the monetary men. 
They are confidently expected to keep infla- 
tion away, finance the vast war production 
program, and distribute the burden of its 
cost equitably among all income groups of 


the population. But because it has been 
made easier for them to do so, internal 
financial problems take second place to the 
more pressing technical problems of produc- 
tion and organization—Monetary Times. 
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From the point of view of the most 
effective operation, however, these 
activities should come under the juris- 
diction of the super-agency which 
should be set up to direct and coordin- 
ate all the defense activities. It can 
be safely predicted that the transfer of 
these activities to the SEC will not re- 
duce the present confusion in the de- 
fense set up, but rather add to it. This 
is another example of the managerial 
“compromise” philosophy which has al- 
ready occasioned serious question in the 
hydra-headed O. P. M. and the duplica- 
tion and paralleling of agencies or 
bureaus engaged in similar projects. 


The Chorus from Mars 


“T can see a million years ahead, and this 
rule will never change in so many as half 
a dozen instances. The loud little handful 
—as usual—will shout for the war. The 
pulpit will—warily and cautiously-——object 
—at first: the great, big, dull bulk of the 
nation will rub its sleepy eyes and try to 
make out why there should be a war, and 
will say, earnestly and indignantly, ‘it is un- 
just and dishonorable, and there is no neces- 
sity for it.’ 

“Then the handful will shout louder. A 
few fair men on the other side will argue 
and reason against the war with speech 
and pen, and at first will have a hearing and 
be applauded; but it will not last long; 
those others will outshout them, and pres- 
ently the anti-war audiences will thin out 
and lose popularity. 

“Before long you will see this curious 
thing: the speakers stoned from the plat- 
form and free speech strangled by hordes 
of furious men who in their secret hearts 
are still at one with those stoned speakers 
—as earlier—but do not dare to say so. 

“And now the whole nation—pulpit and 
all—will take up the war cry, and shout it- 
self hoarse, and mob any honest man who 
ventures to open his mouth; and presently 
such mouths will cease to open. Next the 
statesmen will invent cheap lies, putting 
the blame upon the nation that is attacked, 
and every man will be glad of those con- 
science-soothing falsities and will diligently 
study them and refuse to examine any refu- 
tations of them; and thus he will by and by 
convince himself that the war is just, and 
will thank God for the better sleep he en- 
joys after this process of grotesque self- 
deception.”—Mark Twain. 
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What Days Are Gone? 


In these latter years we have had on 
a fairly large scale malicious and in- 
sidious efforts to undermine our whole 
form of government. The more poison- 
ous attack has come from communistic 
sources, and no small part of the finan- 
cial support has been supplied from the 
scions of our wealthy families. Their 
rebellion against their ancestral tradi- 
tions, together with their bland use of 
capitalistic wealth, which they had not 
themselves earned, has been to over- 
throw the system that had given them 
their education and all their advan- 
tages in life. These forces have sought 
to create class hatred, to discredit 
American business, education and reli- 
gion. 


It is my impression that many of our 
business men—bankers, manufacturers, 
merchants among them—are still think- 
ing in terms of the decades prior to 
1930. Yet to me nothing seems more 
certain, so far as our generation is con- 
cerned, than that those days are gone 
forever. We shall probably still have 
the framework of individual enterprise, 
capitalism so called, as to investment, 
interest rates and the like; but the ear- 
lier substance of such enterprise— 
whereby the owner could hire and fire 
at will, could dictate wages and hours 
and set price schedules, could create a 
substantial monopoly, if he were smart 
enough or unscrupulous enough, could 
amass literally unlimited profits—those 
halcyon days are gone, never to return. 


The era of great fortunes, new or 
hereditary, is coming to an end. For 
even the tax-exempt bond—that last 
citadel of great wealth—at any time 
may fall to the arms of the insatiable 
tax collector. 

“The era of monumental millionaire- 
producing profits is already in decline. 
Taxes, direct and indirect, are tolling 
the funeral bell of all such. Smart 
men will from time to time devise clever 
schemes for evading the full impact of 
such imposts, but in the long run the 
collector will catch up with them. Labor, 
both skilled and unskilled, bids fair to 
demand an ever larger share in the con- 
trol of business and in the division of 
earnings. Individual owners and stock- 
holders of business concerns will have 
to be content with much smaller re- 
turns.”—Dr. James Rowland Angell in 
address to Connecticut Bankers Assn. 


Cost of Living in Britain 


An index of wholesale prices, compiled by 
the Board of Trade of Great Britain and 
using the year 1930 as a base in which the 
average index of wholesale prices was 100, 
indicates that there was a rise of almost 
20% from January 1940 to November 1940, 
the latest month for which such figures are 
available. The November figure stands at 
146.9 as compared with 125.3 for the pre- 
ceding January and 97.2 for January 1939. 

The cost of living index, compiled by the 
Ministry of Labour and using July 1914 as 
a base, indicates that the figure for Novem- 
ber 1940 stands at 192 as compared with 
169 for November 1939 and 100 for July 
1914. 





Railroad Consolidation Now 


Considerations Affecting Coordination 
in Period of Rising Traffic 


This analysis, of probably the most timely problem of transportation, 
and the requirements for its solution, has been prepared for Trusts and 
Estates by a nationally recognized railroad authority. 


UPLICATION of railroad facilities, 

momentarily obscured by war, re- 
mains nonetheless a problem which 
must be solved for any true economic 
and financial balance of our transpor- 
tation system. 


Much has been written on coordina- 
tion and consolidation.* What actually 
has been done to accomplish either? 
Precisely nothing! A study of the mass 
of reports indicates that the real ob- 
stacles preventing the achievement of 
economies from coordination and con- 
solidation are to be found in various 
interests in the following order of im- 
portance: (1) labor, (2) management, 
(3) communities, and (4) shippers. Co- 
ordination means cooperative action in 
a common interest over particular divi- 
sions or at terminals by individual car- 
riers. Consolidation means actual uni- 
fication of companies under single own- 
ership or control and managed as a unit. 
Both mean fewer employees among the 


*Vide (1) Walker D. Hines, Director General of 
Railroads, Report to the President, 1920; (2) Wil- 
liam Z. Ripley’s Report to the I. C. C. on Con- 
solidation of Railroads, 1921; (3) Unification of 
the Pocahontas Roads, 1926; (4) Plan for the 
Consolidation of the Railway Properties of the 
Continental United States into a Limited Number 
of Systems, I. C. C., 1929; (5) Report to the Gov- 
ernors of the New England States by the New 
England Railroad Committee, 1931; (6) Consoli- 
dation of Railroads, I. C. C., 1932; (7) J. W. 
Barriger III, The Prince Plan, 1933; (8) Report 
of the National Transportation Committee, New 
York, 1933; (9) Commissioner Carroll Miller, A 
Suggested Plan for the Solution of the Railroad 
Problem, 1938, and Consolidation of the Rail 
Transportation Facilities of the United States 
into a Single System, Ownership and Operation 
Under Private Management, 1938; (10) Commis- 
sioner Joseph B. Eastman, Federal Coordinator 
of Transportation, Reports on Railroads; (11) 
Railway Business Association, Proposals for Rail- 
way Rehabilitation in Relation to National Re- 
covery and Defense, 1939; and (12) Railroad Co- 
ordination and Consolidation, I. C. C. Bureau of 
Statistics, 1940. 


workers and the management. Both 
mean, eventually, less tax receipts for 
the communities and abandonment of 
facilities. The shippers, too, will have 
fewer competitive transportation facili- 
ties available for their use. 


Labor has consistently opposed uni- 
fication and has been responsible for 
much legislation to retard the displace- 
ment of workers. What railroad execu- 
tive will voluntarily consolidate himself 
out of a job? Who does not know about 
community meetings, dominated by poli- 
ticians, and called to oppose the loss 
of competitive rail service or the re- 
moval of yards, shops, and offices to 
main division points? One needs only 
to observe the status of rail taxation in 
the State of New Jersey, and specifically 
in Jersey City, to realize the political 
significance of proposed unifications 
and abandonments. 


Savings From Coordination 


HE recent study of the I. C. C. Bur- 

eau of Statistics details large sav- 
ings to be had from coordination of 
transportation. According to the form- 
er Coordinator of Transportation, pos- 
sible savings were as follows: $100,000,- 
000 through the integrated handling of 
merchandise traffic; $100,000,000 by 
pooling all railroad-owned freight cars; 
$50,000,000 from freight terminal uni- 
fications; $366,000,000 from moderniza- 
tion and relocation of major repair 
shops and their joint use; and $95,000,- 
000 to $157,000,000 for passenger ser- 
vice, including $34,000,000 to $68,000,- 
000 for the elimination of duplicate lim- 
ited trains over parallel routes. 


Take passenger service for example. 
Why do the railroads continue to com- 
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pete among themselves for fast passen- 
ger traffic when the country is on the 
threshold of a vast development in com- 
mercial passenger airways? I. C. C. 
statistics show that there is not a major 
railroad in the country that operates 
its entire passenger service at a profit 
before any allowance for interest on 
the capital invested in passenger facili- 
ties. It is startling, too, to realize that 
the competitive freight traffic position 
of the railways relative to total busi- 
ness activity has declined over one- 
fifth since 1928. Compared with 1928 
levels taken as 100, the I. C. C. Bureau 
of Statistics says that the index for the 
production of commodities in 1939 was 
91.2, the potential railway tonnage— 
88.7, and actual railway tonnage—69.6. 


Who Are the Losers? 


HO are the real sufferers under 
this policy of futilely continuing 
railroad competition? The principal 
losers are the railroad security holders. 
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Unorganized and ineffective to protéct 
their interests, more so today than ever 
before, railroad security holders are 
certain to lose more and more of their 
equity in the rail transportation indus- 
try. Anyone familiar with recent rail 
reorganization history under the Bank- 
ruptcy Act must know that not only the 
stockholders, but thousands of bond- 
holders, representing hundreds of mil- 
lions of dollars of fixed and equity cap- 
ital, have seen their entire, or the great- 
er part of their investment, wiped out. 


This group must insist that labor and 
management make a serious attempt to 
coordinate and unify operations wher- 
ever possible. Security holders them- 
selves, too, are to blame to a certain ex- 
tent for their apparent inability to com- 
pose their differences and work to a 
common solution permitting early capi- 
tal reorganization of the many bankrupt 
earriers. It is now too soon to antici- 
pate that security holders will amicably 
and reasonably exchange their existing 
securities for new ones under a consoli- 
dation plan. The extended hearings be- 
fore the I. C. C. and the District Courts, 
and the filing of schedules and legal 
briefs, ad infinitum, clearly demon- 
strate the problems of voluntary unifi- 
cation. Notwithstanding the complexi- 
ties created by the owners of the rail- 
roads themselves, it is high time that 
something was done by private initia- 
tive through coordination and consoli- 
dation to improve the competitive posi- 
tion of the railroad freight and passen- 
ger business. 


Recent Supreme Court Decision 


rNVHIS fateful interpretation of the 

future of railroad capital invested 
in unprofitable carriers is emphatical- 
ly enunciated in the recent unanimous 
decision of the Supreme Court of the 
United States, Mr. Justice Douglas de- 
livering the Opinion, on March 3, 1941, 
in the Consolidated Rock Products Com- 
pany Case. Briefly, the Court said that 
unless meticulous regard for earning 
capacity be had, indefensible participa- 
tion of junior securities in plans of re- 
organization may result. A sum of val- 
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ues based on physical factors and as- 
signed to separate units of the property, 
without regard to the earning capacity 
of the whole enterprise, is plainly in- 
adequate. Creditors must receive, in 
addition to full recognition of principal 
and accrued interest, adequate compen- 
sation for the senior rights which they 
are to surrender. If they receive less 
than that full compensatory treatment, 
some of their property rights will be 
appropriated without compensation for 
the benefit of stockholders. 


Now or Later? 


TOCKHOLDERS, junior debenture 

and mortgage bondholders of the 
railroads have a common interest in 
exerting every effort to compel their 
managements to coordinate and con- 
solidate the plainly excessive railroad 
mileage now in existence. Unless a 
greater part of operating revenues are 
translated into net earnings, it is most 
likely that hundreds of millions of dol- 
lars more of fixed and equity capital in 
railroad enterprise will be wiped out 
at some future time, perhaps hastened 
by post-war difficulties. 

The present expansion in traffic fur- 
nishes a splendid opportunity to effect 
consolidation without significant dis- 
placement of existing workers. The need 
for more workers can presumably be 
balanced against the layoffs consolida- 
tion would otherwise entail. Will rail- 
road labor display the statesmanship 
which will make possible the grasping 
of this opportunity? Will security 
holders keep their optimism within 
bounds sufficiently to make the read- 
justments now or ultimately take them 
in larger losses? 


Standard Statistics and Poor’s Merge 


Standard Statistics Company and Poor’s 
Publishing Company recently consolidated 
under the name of Standard and Poor’s 
Corporation. The new company is said to 
be the world’s largest statistical and finan- 
cial advisory organization. Publications and 
services of the enlarged company will cover 
virtually every phase of business, finance 
and investment. 
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Cleveland Bankers 
Turn Educators 


A plan which marks a new departure in 
business education has been inaugurated by 
Western Reserve University of Cleveland. 
Professor C. C. Arbuthnot, head of the 
department of business administration, ex- 
plains that 35 Cleveland men, representing 
businesses varying from factories to radio 
station operations, are lending their co- 
operation to this plan, under which they 
will sponsor a university student and devote 
two hours weekly to introducing that stu- 
dent to the practical details of their bus- 
iness, in order to lend actual first hand 
experience to the theoretical courses he is 
studying. 


Three Cleveland bankers are in the first 
group of “sponsors.” They are: Tracy L. 
DeForest, assistant treasurer, Society for 
Savings; W. F. Taylor, assistant deputy 
governor, Federal Reserve of Cleveland, and 
J. W. Woodburn, treasurer, Cleveland Trust 
Company. 
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Dynamic Democracy 


NDER the tremendous pressure of 

the war, the social and economic life 
of the country is, in any case, going to 
be forced into new shapes. Let us take 
a hand in the moulding. We have been 
compelled to realize since the outbreak 
of the war that the community has 
greater obligations to the citizens, and 
the citizen greater obligations to the com- 
munity, than either has hitherto been 
prepared to admit. When the needs of 
war make it necessary to enforce a gen- 
eral lowering of the standard of living, 
the idea of a national minimum standard 
of living, hitherto no more than a no- 
tion, begins to take on the semblance of 
a concrete fact. Public money is devoted 
to the cheapening of food and the in- 
crease in various social insurance pay- 
ments. 

There are here the makings of a new 
Social Coniract betwen the citizen and 
the State. By the gradual addition of 
one temporary expedient to another, we 
are, in actual practice (though we may 
not realize it) drawing up a modern Bill 
of Rights, whereby the citizen is guar- 
anteed not only his personal liberties but 
the minimum of economic welfare and 
security that will enable him to enjoy 
those liberties. A list of the minimum 
requirements for decent living will in- 
clude the familiar basic guarantees of 
the dignity of the individual—freedom 
of speech, writing and religion, the right 
to a fair trial, the subordination of all 
government to the rule of law. But it 
will go much further; it will establish 
minimum standards of housing, food, 
education and medical care. It will pro- 
vide security against the various unde- 
served misfortunes, such as unemploy- 
ment, accident, widowhood and old age, 
that can reduce an individual’s sufficiency 
to destitution. 

The counterpart should be a Bill of 
Duties that the citizen owes to the com- 
munity of which he is a member. For 
too long we have thought and talked of 
the State, an impersonal dispenser of 
free doles; we must now think of the 
community to which we give, from which 
we receive. This is the democratic ans- 


wer to one of the great problems of the 
age, the proper relations between the 
citizen and the State. But the picture 
is different today. We realize now to 
our horror that in every walk of life 
there is nothing but mediocrity at the 
top—or so little ability that it is over- 
burdened and forms itself into a bottle- 
neck. This is true of politics, of indus- 
try, of finance, of art, of journalism. 
The raw material of leadership is still 
as abundant as ever. 

The trouble is that we have forgotten 
how to select it. And that, in its turn, 
can be traced to our educational system: 
the convention that the privileged and 
exclusive schools and universities are the 
only channels of unhandicapped entry 
into all the dominant forms of profes- 
sional activity. Let us keep the Public 
Schools and the Universities as special 
channels of advancement—but let us see 
that only those who show proof of ability 
enter upon them. As in many other 
respects, the need is not to throw over- 
board the old liberal principles, but to 
supplement them. 

Within the last generation, the British 
national economy has been converted 
from one based on competitive free enter- 
prise into one whose strategic centres 
are controlled. But the occupying forces 
are not those of the State, still less do 
they fly the flag of the public interest; 
they are the feudal levies of private 
monopolies. The effect of combining a 
policy of Protection with a deliberate en- 
couragement to monopoly has been to put 
the country in thrall to the ring, the 
combine and the cartel. Even before the 
outbreak of the war there was hardly 
an important price in the whole country 
not rigged by those who charged it. 


There is no lack of possibilities of 
real progress in democratic construction 
lying immediately to hand. We are faced 
with a golden opportunity if only we can 
have the vision to realize that we are 
neither likely nor anxious to see the 
world of the 1930’s again, but rather 
that we must bend our energies to the 
wise construction of the new. The bricks 
and mortar are there.—The Economist. 





Plant Amortization and Income Taxes 
Five-Year Privilege Should be Exercised 


FRED M. DANNENBERG 
Graduate School of Business Administration, New York University 


S business using sound judgment in 
its response to the Treasury plans of 
plant amortization? 

A recent news item remarked that 
officials in Washington were amazed that 
so few companies sought the necessary 
permission. The government stands 
ready to give “handouts” but few seem 
willing to avail themselves of such gifts. 
Is it because business men are wary of 
gifts coming from Washington? Per- 
haps, but this is one time when the indus- 
trialists’ fears are unfounded. 

Many business men are of the opinion 
that no advantage is granted in applying 
to the Treasury Department for permis- 
sion to amortize their new defense plants 
over the five year period permitted. 
Apparently no heed is paid to the tax 
burden for the next five years. If any 
notice was paid to taxes, the business 
men evidently reached the conclusion 
that either there was no advantage in 
applying for permission; or more likely, 
that they would be operating under a 
disadvantage. 

They obviously reasoned that their 
cost would be no higher or perhaps even 
lowered were they to depreciate the new 
plant the “regular” way. The assump- 
tion made, of course, is that larger pro- 
fits will be made later on and when the 
depreciation charge is then deducted 
from earnings the income tax will be 
lessened. This reasoning may be good 
for “normal” times, but certainly is not 
for the next five years. 

Even in “normal” times it is consid- 
ered conservative and wiser to make de- 
ductions while one is sure of one’s pro- 
fit, and to write off the plant out of lar- 
ger profits while the opportunity exists. 
At present we are on the upswing or 
“prosperity” period of the business cycle 
and the profits should be high for the 
next few years. After the rearming 


period the depression or non-profit pros- 
pect must be faced. 


Illustrative Case 


APID amortization of the plant will 

reduce income taxes in two ways. 
First, it will lower the tax base by reduc- 
ing taxable profit. Second, and more im- 
portant, it may reduce profit to such an 
extent that the excess profits tax would 
be calculated on the reduced percentage 
of the lower bracket.* For example, a 
reduction from the percentage multiplier 
of 50% on excess profits over $500,000 
to one of 40% on excess profits classed 
between $125,000 to just under $250,000 
is really quite a substantial economy—- 
much more than ten per cent. 


Assume a company earning an excess 
profit of $225,000 builds a new plant for 
$2,000,000 and the “excess profits” earn- 
ed now would be $600,000. This would 
put the company in the unhappy “50% of 
excess profits” class. The company se- 
cures the necessary permission from the 
Treasury Department to amortize this 
plant over five years. Now, 20% of the 
cost, or $400,000 is deducted from in- 
come for depreciation instead of the cus- 
tomery 5%, or $100,000. The company’s 
“excess profits” drops from $600,000 to 
only $200,000. Thus the company’s taxes 
would be reduced by the tidy sum of 24% 
(corporation income tax) on the $400,- 
000 amortized, which is $96,000; and 
50% excess profits tax on the same $400,- 
000, which is $200,000, or $296,000 in all. 


This sum should be compared with the 
5% ordinarily deducted for depreciation. 
Here is the second calculation: 24% on 


$100,000 (corporation income tax) which 


*Not to mention the reduction of the undis- 
tributed profits tax which however does not apply 
to many companies. 
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is $24,000, and since the excess profits 
after the $100,000 depreciation deduc- 
tion is $500,000, the tax saved would 
be 50% of only $100,000 which is $50,- 
000. In this way we get a reduction of 
only $74,000, as compared with a saving 
of $296,000 when we “amortize” or de- 
preciate in five years. The saving— 
$3,000 less than a quarter of a million 
dollars—would be welcomed as an extra 
dividend by stockholders. 


The above calculations are based on 
the tax law now applicable; the saving 
will undoubtedly be higher when the new 
tax law now being drafted is enacted. 
During the lean years in the future the 
little profit the corporation does make 
would not be reduced by the depreciation 
on this new plant expansion, thus releas- 
ing funds for dividends or other pur- 
poses. 


Banking Must Adapt Itself 


“In any business or profession the com- 
fortable thing is to maintain that the way 
we have been doing things is the right way, 
and that any other way is wrong. We find 
it much easier to reconcile ourselves to 
changes in the other man’s business than 
our own. As bankers, we think it entirely 
reasonable that the manufacturer or mer- 
chant should restyle his product, re- 
vamp his selling methods, revise his 
price structure, even — if necessity re- 
quires—turn all his efforts in a new direc- 
tion, with totally new products and new 
markets. Whether we like it or not, we 
must face the fact that similar dislocations 
and readjustments are probably just as in- 
evitable in our own field. 


“Some types of banking service have 
practically disappeared. New competitors 
have sprung up, and have entered fields 
which we once regarded as safely ours. We 
must be ready to finance, not only for pro- 
duction, but also for distribution and con- 
sumption. We must develop sales person- 
ality and policy and philosophy. We can- 
not wait for business to come to us. We 
must go more than half way to meet it.”— 


GWILYM A. PRICE, President, Peoples- 
Pittsburgh Trust Co. Before Eastern re- 
gional conference, American Bankers Asso- 
ciation, March 1941. 
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China Establishes 
“Economic Cabinet” 


Trans-Pacific News Service—A special 
economic “cabinet,” called the Economic 
Conference, has been recently set up in 
Chungking, China’s wartime capital, to cope 
with the growing economic problems of the 
country. Reports within the last few 
raonths have emphasized the increasing need 
for government controls over commodity and 
food prices, the menace of hoarding, and 
other difficulties which China, in her fourth 
year of resistance against Japan, is now be- 
ginning to feel. 


The new Economic Conference has as its 
immediate objectives the stabilization of 
grain and commodity prices, and the waging 
of economic warfare against the enemy. 


One of its special functions is to co- 
ordinate the administrative and military 
arms of the government. Its resolutions are 
carried out by the ministries and commis- 
sions already existing the government. 
Moreover, the conference is not an organ 
with new personnel. It is composed of the 
heads of political and military organs and 
of ministries, commissions and boards whose 
functions are more or less related to eco- 
nomic affairs. It is not merely a conference 
which lays down the economic policy of the 
government but also a co-ordinating body 
which aims at harmonizing the govern- 
ment’s economic and military measures and 
at guiding the activities of such organiza- 
tions as are concerned with economic mat- 
ters. 


There are nine divisions whose duty it is 
to correlate various economic activities car- 
ried out by the appropriate government or- 
gans. These divisions deal respectively with 
matters relating to food, resources, wages, 
transportation, finance, investigation, in- 
spection and military and political matters 
having relevance to the national economy. 


The Economic Conference also has sever- 
al special committees whose function it is 
to study economic problems from the theo- 
retical point of view. Working in close con- 
cert the divisions and committees are able 
not only to make plans but also to work out 
the details of their actual application. As- 
sisted by experts and administrators who 
compose its secretariat, the Economic Con- 
ference is the country’s highest policy for- 
mulating and co-ordinating body with re- 
gard to economic affairs. 





Financing Defense 
Production 


As the work of National Defense gathers headway, 
many companies engaged in supplying the Government’s 
requirements are finding it necessary to consider financing 
for plant additions or alterations, the installation of ma- 
chinery, and for working capital. 


In common with other leading banks of the country, 
the Guaranty Trust Company of New York desires 
to participate in the financing of such requirements, 
through cooperation with local banks to the extent 
that its facilities may be desired—not only asa matter 
of good banking but also because of its desire to co- 
operate with the Nation’s program. 


We would welcome an opportunity to discuss with ofh- 
cials of your institution how our resources and facilities 


may be utilized by your bank. 


Guaranty Trust Company 
of New York 


140 Broadway 


Fifth Ave. at 44th St. Madison Ave. at 6oth St. 


ToTaL Resources $2,718,966,01 3 
Tota CapiTat Funps $276,946,499 


Member Federal Deposit Insurance Corporation 





Common Stocks Set New 
Dividend High in ’40 

A record number of companies listed on 
the New York Stock Exchange distributed 
cash dividends last year, and common 
stocks gave an average yield of 5.7 per 
cent, a new high for the last eight years, 
according to an article in the Exchange’s 
official publication. Last year’s return com- 
pares with an average yield of 4.8 per cent 
in 1939. 


Cash dividends on common stocks last 
year amounted to $2,098,852,388 and on the 
preferred issues $336,381,414. This total 
represents a gain of 13 per cent over 1939 
and with the exception of 1937, is the high- 
est for any of the past nine years. This 
gain in dividends approximates the higher 
corporate earnings, the first 103 companies 
reporting in 1940 showing an average in- 
crease of 9.1 per cent in net income. Divi- 
dends last year were paid on 577 separate 
issues, or 69.6 per cent of all the common 
stocks listed on the Exchange, and on 299, 
or 74.6 per cent, of the preferred issues. A 
breakdown of the yields into groups reveals 
returns of more than seven per cent in the 
following industries: Garment manufactur- 


ing, foreign companies, mining, shipbuilding 
and operating, amusement industry, and au- 
tomobile and accessory manufacturers. 


The publication points out that one of 
the most significant developments last year 
was the disappearance of the leather and 
boot manufacturers, the tobacco industry, 
and the public utilities from among the 
yield leaders, and the rise in the returns of 
the amusement industry and foreign com- 
panies. With the exception of land and 
realty issues no group failed to show less 
than a 4.4 per cent average return last 
year, and twenty-four of the total twenty- 
nine industrial groups had a yield of five 
per cent or more in 1940. 
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Davis Heads Reserve Bank 


St. Louis, Mo.—Chester C. Davis, member 
of the Board of Governors of the Federal 
Reserve System and former head of the 
Agricultural Adjustment Administration, 
was recently elected to succeed William 
McChesney Martin as president of the 
Federal Reserve Bank of St. Louis. Mr. 
Davis is also active in the agricultural di- 
vision of the National Defense Advisory 
Commission. 
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U. S. Income in ’40 at Highest Level 
Since ’29 


Preliminary estimates of the Department 
of Commerce show that the national in- 
come in 1940 totaled $73,800,000,000, an 
increase of $4,400,000,000 over 1939. Na- 
tional income last year was at its highest 
level since 1929 and compared with the 
1932 low of $40,100,000,000. Since the ma- 
jor share of defense activity is concerned 
with industrial materials and equipment, 
the expansion of national income was paced 
by the commodity producing industries. 
These industries—agriculture, mining, man- 
ufacturing and contract cosntruction—in 
the aggregate produced a net product of 
1940 valued at $2,700,000,000 more than in 
1939, an increase of 10 per cent.” 

Income payments to individuals last year 
totaled $74,300,000,000, compared with 
$70,100,000,000 in 1939. 

_ eS 


It May Be Later Than He Thinks 


Considerable attention has been given to 
forecasts of national income in terms of 
current price levels, varying from 80 to 90 
billion dollars within the next two years. 
This means enlarged consumer income and 
demand unless restricted through consumer 
taxes or other means. If this demand is 
to be satisfied and a runaway price situa- 
tion avoided, there must be a commensurate 
expansion in the output of consumer goods 
and services. Despite the huge defense 
outlays it is likely that we shall have a con- 
tinued large volume of unemployment for 
some time to come, unless we encourage an 
increased output of consumer goods and 
services. Expansion necessary for this en- 
larged production will serve to permit a 
much larger defense effort a year or two 
years or more hence, when we may need for 
ourselves and for Britain much more than 
is now indicated by appropriations and con- 
tracts. 


Extract from recent address by Robert Nathan 
of Advisory Comm. to Council on National De 
fense. 
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Total dividend payments by Canadian 
companies for the two months ended Feb- 
ruary 28, 1941, as compiled by Nesbitt, 
Thomson and Company, Ltd., amounted to 
$32,741,000, compared with $27,865,000 for 
the same period last year. A breakdown 
of the figures shows that industrials re- 
corded the largest gain during this period, 
rising from $9,670,000 to $10,963,000. 





Are Stockholders People? 
By HAROLD M. FLEMING 


Wall Street Correspondent of the Christian Science Monitor 


Excerpted from Harper’s Magazine for March 


HE first American casualty of this 

war has been the American stock- 
holder. Everybody was fooled about the 
war boom in stocks. There hasn’t been 
any. Stock prices are the consensus 
appraisal of stockholders’ prospects. To- 
day most people in the Street feel that 
the long-term stock-market trend is prob- 
ably downward. 

The Administration and Congress have 
set their minds on making sure that the 
big bad corporation doesn’t make any 
money out of the war—and the big bad 
corporation, so far as taxes on its net 
income are concerned, is merely a trus- 
tee for the stockholder. It’s his equity 
that is being taxed. 

But the tax collector isn’t the only one 
cutting in ahead of the stockholder. 
There are three others who get theirs 
before the stockholder receives the final 
margin of earnings — if there is any. 
They are the consumer, labor, and the 
management. 

The consumer is as much of a political 
pet as the stockholder is a red-headed 
stepchild. And as the defense program 
progresses, the government itself be- 
comes the leading consumer, using its 
own police power to squeeze the last dol- 
iar’s worth of value out of its corporate 
suppliers. 

The second beneficiary of the corpora- 
tion—labor—has also done quite well for 
itself in recent years. The hourly wage 
rate has been repeatedly jacked up since 
1929 and is nearly fifty per cent higher 
than at that date, though corporation 
profits available to stockholders are fifty 
per cent lower. Today the corporations 
have no inflationary windfall, inventory 
mark-up, nor sales price appreciation out 
of which to meet these wage requests. 
In the World War it was labor which was 
Squeezed betwen level wages and advanc- 
ing prices; this time it is the stockholder 
whose corporation is squeezed between 
rising wages and level sales prices. 


Management does not get the lush bon- 
uses of the late twenties but it is well 
paid. Moreover, as corporate income tax- 
es rise, the temptation and tendency are 
for the management to let costs expand, 
with the philosophical observation there 
is no use paring expenses if the govern- 
ment is going to get a lion’s share of the 
savings. 

* * * 

Government itself continues to be the 
fastest gainer at the expense of stock- 
holders. Together, the two 1940 revenue 
acts raised the tax on corporation income 
one-third, from 18 per cent up to 24 per 
cent, and then slapped on top of that an 
excess profits tax which for the big cor- 
porations will take practically 50 per cent 
of everything they earn above either 
1936-1939 average earnings or above 8 
per cent on invested capital. 

Corporations without rearmament bus- 
iness gains will definitely report smaller 
earnings for 1940 after taxes than in 
recent years, and most of those that reap 
a gain in profit will be able to report 
only about a third of it as net income 
after taxes. 

And of course the stockholder is the 
classical victim of double taxation, first 
at the source by the corporation income 
tax and again when, as, and if he him- 
self receives it. Hence the novel recent 
action of the stock market. 

At the turn of the century enterpris- 
ing managements began the practice of 
“plowing in earnings.” Nominally all 
the earnings belong to the stockholder. 
From this it was only a step to holding 
it back for corporate expansion. 

Perhaps the quintessence of this policy 
has occurred in connection with recent 
rail reorganizations. Many roads are 
now being kept indefinitely in receiver- 
ship so that roadbed and rolling stock 
can be built up to an unprecedented state 
of efficiency. Several roads could easily 
be brought out of receivership today if 
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ESTABLISHED 1867 


PEOPLES-PITTSBURGH TRUST COMPANY 


Pittsburgh’s Oldest Trust Company « Serves the Country’s Largest Corporatiors 
78 


Main Office: Wood Street at Fourth Avenue 


Member Federal Deposit Insurance Corporation 


the receivers were not busy reinvesting 
everything in the betterment of the road 
and hiding the operation in excess main- 
tenance. 

* * * 

It is unwise to shear labor too far 
because it can strike; it is unsafe to clip 
management too far because it can re- 
sign; but shear the stockholder and there 
is nothing he can do about it except sell 
out. 

The stockholder’s abdication from cor- 
porate control has been one of the out- 
standing developments in American fin- 
ance in the past generation. It has been 
called the “fateful divorce” of ownership 
from operation. The typical stockholder 
had become an absentee owner in the 
fullest meaning of the word. 

The New York Stock Exchange for- 
bade the issuance of non-voting stock. 
It made laudable efforts to wrest from 
recalcitrant corporations the utmost in 
informative financial reports, and went 
out of its way to encourage the return 
of stockholders’ proxies and consequent 
larger quorums for stockholders’ meet- 
ings. These efforts were to a consider- 
able extent hampered by federal regula- 
tion; the amount of financial informa- 
tion thereafter required became so cum- 
bersome that the stockholder in posses- 
sion of all the facts was frequently less 
able to select the important ones than he 


had been before, while proxy forms were 
made so detailed by the SEC that stock- 
holders resumed the habit of chucking 
their proxy solicitations into the waste- 
basket. But the SEC was in fact merely 
trying to do the same thing—help the 
stockholder back into the saddle. 

As the stockholder diversifies his hold- 
ings, to avoid risk, the amount of 
attention he can devote to any single 
corporation gets even smaller. Thus he 
has lost his economic function, that of 
directing industry and the flow of money 
through industry. His essential func- 
tions having atrophied, and his active 
role in industry and commerce having 
faded out, he may be considered as ar 
obsolescent economic institution. 

These are times of national stress, and 
in such times, economic indispensability 
counts more than economic rights. The 
means have been found for leaving nom- 
inal ownership untouched while taking 
away all the perquisites and emoluments. 
The stockholder’s private property is be- 
ing quietly expropriated. 

And while corporate taxes are chipping 
away like a machine tool at the corporate 
income available to stockholders, the 
Washington idea-men are further greas- 
ing the ideological skids for the stock- 
holder’s financial demise by elaborately 
plausible arguments about “oversaving 
among the income classes.” 





Magna Carta for Private Enterprise 


A Program of Business-Government Essentials 
for the Common Prosperity 


CHARLES E. WILSON 
President, General Electric Company 


HE components of the private en- 

terprise system should take the in- 
itiative in defining the obligations the 
whole system can and will positively as- 
sume while it defines those obligations 
which it will actively support govern- 
ment in assuming. 

I present no thought of arm’s-length 
cooperation, overshadowed by suspicion 
between government and business. In- 
stead I seek arm-in-arm concord and co- 
ordinated effort in the common good, 
the kind of concord and effort which 
can, in my judgment, eliminate the 
causes of conflict, competition and con- 
fusion between government and business. 


For our economic security, upon 
which our cherished democratic way of 
life and our dynamic free enterprise sys- 
tem may depend for survival during the 
coming dangerous decade, I submit this 
program: 

We are now in the first period in this 
program, the “recovery stage,” in which 
I believe we shall remain until the Fed- 
eral Reserve Board index of industrial 
production (unadjusted) averages 140 
during a two months’ period. This fig- 
ure roughly represents the absorption of 
90 per cent of all employables and ap- 
proximately the same percentage of all 
— production capacity now avail- 
able. 


Lasting Essentials to Recovery 


N this recovery stage we need: 

First: A sincere, determined and 
everlasting devotion to democracy, cou- 
pled with a clear understanding of and 

Perhaps the first written “Constitu- 
tion” for American Industry, this laud- 
able proposal is from a recent address 
before the American Institute of Electri- 
cal Engineers convention in Philadelphia. 


infinite patience with its deliberate pro- 
cesses. 

Universal respect for the rules which 
the people, through their freely chosen 
representatives, establish for the pro- 
tection of their rights (which is only an- 
other way of saying universal respect 
for the sanctity and the spirit of the 
laws of our land). 

A wholly free and enterprising system 
of. free enterprise. 

Full-time employment of all employ- 
ables, always essential to total economic 
security. 

Free flow of all goods, purchasing 
power, and enterprise capital for pro- 
duction. 

Encouragement and development of 
new inventions, accompanied by aggres- 
sive pioneer product promotion. (I sub- 
mit this as a very special responsibility 
of electrical engineers). 

Rural electrification and the industrial- 
ization of agriculture, to the end that a 
strong agricultural economy and content- 
ed people on our nation’s farms may be 
the constant companions of and construc- 
tive contributors to a strong industrial 
economy comprised of contented people. 

Finally, in this stage, development of 
hemispheric self-sufficiency through the 
development of South America as a 
source of raw materials, a development 
which should be subsidized, if necessary. 


The Stabilization Stage 


HE “stabilization stage” is the period 
which immediately follows after the 
Federal Reserve Board index of indus- 
trial production (unadjusted) has aver- 
aged 140 for two months. The necessi- 
ties in this stage are: 
1. Credit and price control against 
inflation — against long-term commit- 
ments on durable consumer’ goods 
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purchases — and against non-essential 
personal loans. 

2. Maintenance of a full supply of 
normal needs of a non-durable character 
to all strata of society. 

3. Acceleration of the modernization 
of industry—including within that iden- 
tity all utilities — power, transporta- 
tion, communication, etc. — to the end 
that we may always be in a position to 
provide more goods and services for 
more people at less cost. 

4. Gradual reduction in governmental 
activities, expenditure and loans con- 
nected with all non-defense purchases in 
the conventional field of private enter- 
prise. 

5. Taxation to balance the non-defense 
budget—a step which, with the one just 
passed, I place in the second stage of this 
program because we want no restraints 
upon employment and increased purchas- 
ing power in the first. 

6. Industrial development of the tem- 
perate zone of South America—aided by 
subsidy in the degree necessary. 
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Preparation for Peace 


OW we come to what may be called 

“the backlog building stage,” dur- 
ing which we undertake to dam up a part 
of the demand for goods, in order that 
we may have a reservoir of non-essential 
unfilled wants in reserve for the days 
ahead, when employment connected with 
defense could diminish a degree suffi- 
cient to be dangerous to our economy. 
This stage will be reached when the Fed- 
eral Reserve Board index has averaged 
145 for two months. In this stage we 
shall require: 


Further credit and term restraints 
upon durable consumer goods purchases 
and nonessential personal loans. 


Encouragement and expansion of in- 
dividual, industrial and governmental 
reserves in cash or its equivalent. This 
we may accomplish through: 


(a) Personal savings, inducted by the 
active promotion and sale of government 
savings stamps and bonds of small de- 


Reversing the procedure of conducting tours of their banks for 
directors, civic groups and business men, the members of the Young- 
stown (Pa.) Chapter of the American Institute of Banking, in an 
effort to become better acquainted with the life and business of their 
section of the country, recently made a trip into the heart of the 


Pennsylvania steel district. 


About 60 of them journeyed to Sharon, 


where they saw six 160-ton open-hearth furnaces in action and watched 
the smelting process to its culmination—ingots rolled into rails to be 


used for the national defense. 





nominations—(which serve the addition- 
al purpose of providing the people at 
large with a means of sharing in the 
financial support of our national defense 
effort). 

(b) Increases in the amounts of pay- 
ment, the extension of the time period 
and the extension of coverage under our 
Social Security laws. 

(c) Medical and hospitalization in- 
surance on a national scale for those un- 
able to purchase this protection from 
private organizations. 

Drastic curtailment of all govern- 
mental activities, expenditures and loans 
connected with all non-defense purposes 
in the conventional field of private enter- 
prises. 

Restraints on business expansion loans 
for non-defense purposes. 

Taxation for reduction of the national 
debt. 

Diversion of the major portion of sales 
promotion and advertising expenditures 
to the speculative promotion of pioneer 
products. 


Meeting the Most Serious Challenge 


HE final stage, when the private 
enterprise system will meet its most 

serious challenge, will arrive after the 
Federal Reserve index has declined tc 
an average of 150 for two months. 

Then indeed, when our future econ- 
omic security is at stake, we must call 
upon all of our vision, resources, ingen- 
uity, and above all, upon the same deep 
sense of service that now motivates us, 
in providing the materials for our phy- 
sical security, to the end that all em- 
ployables will be kept employed, and that 
the preponderant majority will find em- 
ployment on the payrolls of the private 
enterprise system. 

With these thoughts in mind, these 
are the needs in this most critical stage: 

Here I urge the compelling necessity 
for whole-hearted practice of the Golden 
Rule. Happily, that is gaining greater 
force with each passing day in a bedevil- 
ed and bewildered world. 


Efficiency Must Rule 


EXT, passing from the sublime to 
the specific, credit and term ex- 
pansion. 


Missouri's 
Largest Fiduciary 


This company engages only 
in the trust business. It does 
no banking business. It ac- 
cepts no deposits. 


It administers more trust 
property than any other Mis- 
souri financial institution. 
Itis the oldest trust com- 
pany in Missouri. 

For ancillary service in 
Missouri or Southwestern 
Illinois consult 


ST. LOUIS UNION 
TRUST COMPANY 


ST. LOUIS, MISSOURI 


Affiliated with the First National Bank 


Next, more and better housing for 
more people at a price they can afford 
to pay; then, more and better furnish- 
ings to the end that, within the means 
of their occupants, these houses may be 
converted into comfortable, convenient 
and happy homes; then, more consumer 
goods of every character at lower cost. 
And, finally, low-cost distribution as a 
means of filling the people’s wants at the 
least possible cost. 

Next, intensive sales promotion and 
advertising. 

Next, intensification of industrial and 
utility modernization. 

Next, conversion of surplus defense 
plants on private property to the produc- 
tion of goods for the normal needs of the 
nation. 

And, finally, 
public works. 

Moral, physical and economic security 
—total security—we must have if, amidst 
the destructive forces flooding the world 
with false philosophy, democratic pro- 
cess and the American free enterprise 
system are to be preserved in their most 
useful form. 


permanent government 





Tue OLDEST TITLE 
INSURANCE COMPANY 
IN THE WORLD... 


a 
y. 84%, 
COVERAGE 


This company 


has issued titles on prop- 
erties located in 56 of the 
67 counties in Pennsylvania. 


LAND TITLE BANK 
AND TRUST COMPANY 


PHILADELPHIA 


Main Office: Broad and Chestnut Sts. 
Downtown Office: 517 Chestnut Street 


Member Federal Deposit Insurance Corporation 


New Idea in Annual Reports 


An interesting and practical solution 
of the problem of the annual report— 
how to steer between the Scylla of in- 
adequacy and the Charybdis of weari- 
someness—is offered by the Mutual Life 
Insurance Company in its first report 
under its new president, Lewis W. Doug- 
las. The report is in two sections; the 
first brief and “streamlined’ for those 
policyholders who want, or have time 
for, only the high-lights; the second 
complete enough to satisfy the most 
conscientious delver for facts. Both 
are written in a clear, unassuming and 
straightforward style which many other 
companies might well emulate. 


Perhaps the best comment on the re- 
port is furnished by Mr. Douglas him- 
self in his foreword: “It represents an 
attempt to satisfy one of the essential 
requirements of responsible manage- 
ment under a system of private enter- 
prise.” 
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U.S. Seeks Tax on Municipals 


The Bureau of Internal Revenue has 
begun a test action intended ultimately 
to prove in the courts that the Federal 
Government has the right under the 
Constitution to tax the income from 
State and municipal securities. Its first 
step was to send notices of deficiency 
to seven bondholders of the Port of 
New York Authority who had not in- 
cluded interest from their bonds in their 
tax returns filed on March 15, 1938. 

The Internal Revenue Code provides 
that the Federal Government may not 
tax the interest on the securities of 
States, territories or “political subdi- 
visions.” It is the Treasury’s conten- 
tion that public corporations like the 
Port of New York Authority are neither 
states nor territories nor “political sub- 
divisions,” and that therefore the in- 
terest from their securities is not 
exempt from Federal income tax under 
the law. 

If the courts agree with the Treasury 
on this point, they will be faced square- 
ly with the broader constitutional ques- 
tion of the immunity of State and muni- 
cipal securities from Federal taxation, 
Treasury attorneys said. 

The present action represents no 
change in the Administration’s policy 
of seeking to tax only the futwre issues 
of State and municipal securities. 
Treasury officials feel, however, that the 
silence of Congress on the income tax 
status of obligations of the Port of New 
York Authority and similar public 
corporations has left the Department 
no alternative but to proceed in the 
present case. 

If the Supreme Court upholds the 
Treasury’s position, the Treasury will 
promptly renew its recommendation to 
Congress (1) to abate the payment of 
back taxes, (2) to exempt outstanding 
issues from taxation, and (3) to begin 
the taxation of future issues. 

On March 17, the American Bar Asso- 
ciation unanimously adopted a resolution 
condemning the Treasury’s attempt to 
subject the income of state and muni- 
cipal bonds to federal tax, without a con- 
stitutional amendment. 





Fiduciaries and Debt 


Change from Economy of Risk to One of Security for Savings 


DANIEL L. GRANT 
President, Grant & Atkins, Inc. 


E need badly a better conception of 

the function of debt in our econ- 
omy. What is the justification for debt? 
Within what limits should it be tolera- 
ted? We have developed tendencies and 
tolerated demands which threaten to be 
our undoing unless checked and correct- 
ed. Principal among them are: 

1. Too many and too high tariffs. At 
a time when the demands of wisdom were 
for lower tariffs and freer trade, we en- 
acted the Fordney-McCumber and Smoot- 
Hawley tariffs. The whole world re- 
sponded in kind. Fundamentally, this 
development was an interference with the 
flexibility and freedom of our economy. 

2. We have immeasurably increased 
the tax burden. As the world organized 
itself on a basis of specialized economy, 
it was inevitable that taxes would in- 
crease. But when taxes stay the power 
to function and to create, another par- 
alyzing force has entered our economy. 
It is not only the total burden of taxes, 
but the inequity and lack of vision in 
applying taxes. 

3. We have, in our social and individ- 
ual outlook, demanded “‘security” and not 
“opportunity.” But security disappears 
when the opportunity to create is denied. 

4. Last but not least, we have created 
too much debt, and prostituted part of 
that debt to the aim of providing “secur- 
ity.” As was inevitable, this effort is 
turning to mock us. 


After the Military Phase 


Whipping Germany, Italy, and Japan 
in battle will not guarantee a free econ- 
omy; winning the war will only give us 
the opportunity to take the lead in organ- 
izing it. The hardest part of this war 
is going to come after the military phases 
are over. Once before we saved the 
world for democracy only to lay the task 


From address before the Rochester Credit Men’s 
Association. 


down when we had won the opportunity 
to organize a wiser world order. And 
how can we now wage the battle for a 
free, cooperative world economy—unless 
our own house is in order? 


Tariffs, taxes, and debts are the three 
horsemen which have been riding us hard 
these last three decades. They have im- 
paired the free-functioning of our own 
national economy, and its proper rela- 
tionship to that of the balance of the 
world. The important categories of debt, 
with the approximate amounts for 1929 
and 19387, are: 


Variety and Amount 1929 1937 
of Debt billion _ billion 

Government debt _ $32 $53 
Corporate debt 47 50 
Mortgages, farm and 

urper 40 35 
Life Insurance Compan- 

ies (cash value) ___.. 12 20 
Savings banks _..___. 9 10 
Short Term debts payable 

to banks and non-finan- 

cial corporations _..... 53 
Commercial bank deposits 43 
Building and loan _.._ 5 


Total $241 


Important changes in the total debt 
since 1937 are with respect to the Fed- 
eral Government and agencies thereof, 
which, added to the $53 billion outstand- 
ing of all Government categories, would 
increase that amount to about $65 billion, 
and consequently increase the total for 
1940 to about $255 billion. Many of 
these debts cancel themselves out as to 
being a claim upon our total assets. How- 
ever, the meaning of this staggering sum 
must be faced as to the annual interest 
cost (except on commercial bank depos- 
its). 

Does any one suppose that we would 
have experienced the sharp shrinkage 
in bank deposits from 1930 to 1933 had 
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all other forms of debt been in a sound 
and healthy condition? It is not pos- 
sible for the banks to fulfill their pri- 
mary and most effective function if 


other aspects of debt in our economy, 


are not on a proper basis. The life 
blood of our own system is the banking 
organization. Bankers deal with debt. 
If the bankers solve their part of the 
problem of the practical functioning of 
our capitalistic economy, then a large 
part of the battle has been won. 

The total loss on loans and invest- 
ments (Federal Reserve member banks) 
was $2.567 billion from 1929-1937 inclu- 
sive. The interest received amounted to 
$11.862 billion. Thus the banks lost 
21.6% of the total interest received be- 
cause of bad loans and investments. 


Emphasis on “Safe” Investment 


The fundamental causes giving rise to 
the tremendous growth in debt experi- 
enced since 1912 appear to be: 

1. World War No. 1. Later, the slow- 
ing down of the rate of population 
growth contributed to. the difficulties of 
carrying the debt. 

2. Our change of international status 
from a debtor to a creditor and our in- 
experience as a creditor. 

3. Change in the social outlook of most 
Americans, from demand for “opportun- 
ity” to that for “security.” 

4. The changing character of corporate 
enterprise: Small business giving way 
to big business. 

5. The growth of investable funds 
multiplied more rapidly than the outlets. 

6. Out of these tendencies came the 
great growth in fiduciaries—the amount 
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of money invested on a fiduciary basis 
increased sharply and the law required, 
for the most part, these investments to 
be in debt. 

If there was not enough good debt to 
go around, the promoters created debt 
which could be qualified under the re- 
quirements, printed “guaranteed” and 
“gold bond” on its face, placed chaff be- 
hind it, and it was only a matter of time 
until inexorable economic law took its 
toll. 


Some Recommendations for Bankers 


You feel the deadening hand of resig- 
nation everywhere. I can give you no 
assurance that to fight these tendencies 
is to win, but to succumb to indifference 
is sheerest cowardice. There are cer- 
tain opportunities that are peculiar to 
bankers and which should be considered 
at this time. 


1. Retirement of preferred stock own- 
ed by the Reconstruction Finance Cor- 
poration in the banks of the country — 
certainly of those banks which have eco- 
nomic justification for existence. 

Under the impetus of the rearmament 
activity of the past year and that which 
seems assured for the coming year or 
two, it should be physically possible to 
return to the Government its money and 
take an important step toward the free- 
ing of the banking system before the 
next testing period arrives. 


2. Oppose extension of the guarantee 
of bank deposits under the FDIC. (The 
cost which this would impose upon the 
bank should be used in another direc- 
tion). 


3. Take initiative to adjust the bank- 
ing organization to economic demand and 
social need of the community. 


4. Free the trust departments of banks 
and trust companies from the present 
legal restrictions as to the methods of 
their investing—particularly in the light 
of the continued stratification of our 
economy which the present laws and 
regulations help to enforce. An increas- 
ing amount of debt is bought by fiduc- 
iaries. Their needs should be considered 
by the issuers of debt. 





America Comes of Age 


Capital Needs of Industry for National Defense 


VIRGIL JORDAN 
President, National Industrial Conference Board, New York City 


UR government has committed the 

American community to participa- 
tion in this war as the economic ally of 
England. To meet this commitment our 
government has been, or will be, com- 
pelled to assume control of the lives, 
property, resources and productive or- 
ganization of the American community, 
and to do so more completely than it an- 
ticipated would be necessary in carrying 
out the program of socialization upon 
which it was engaged during the six 
years before the war began. Our task 
today is to travel that road as swiftly 
and safely as we can, to whatever end it 
may lead. We must win the war with 
Britain, or win it alone, or make our 
peace with the victor. 


Leaving out of account Germany’s pre- 
war preparation England is outclassed in 
industrial armament capacity by more 
than two to one. In short, we must al- 
most treble our rate of production and 
export for British use. 


We are still coddling ourselves with 
the same kind of smug complacency that 
prevailed in France and England before 
the war began, imagining that we can 
service the greatest war in history and 
enjoy the comforts and perquisites of 
peace at the same time. This absurd 
assumption is characteristic of the cake- 
eater’s paradise in which we have been 
living for eight years. Business, labor 
and government policies will be shaped 
by productive imperatives rather than by 
political preference. 

Whatever the outcome of the war, 
America has embarked upon a career of 
imperialism, both in world affairs and 
in every other aspect of her life. At 
best, England will become a junior part- 
ner in a new Anglo-Saxon imperialism, 
in which the economic resources and the 


Extracts from address at Convention of Invest- 
ment Bankers Assn. of America, Dec. 10, 1940. 


military and naval strength of the Uni- 
ted States will be the center. This im- 
plies a vast responsibility of assembling, 
applying and conserving the financial 
resources upon which it rests. In the 
event of a German victory there is no 
escape from that responsibility except 
by a relapse to a position of inferiority, 
which is inconceivable. 


Who Are The Investors? 


Like any other investment, this. one 
implies that somebody in the community 
—and in this case that means everybody 
—must in some degree, and sooner or 
later, either reduce or postpone using 
these real things to produce what is 
wanted for current consumption, or 
somehow create more man-hours, ma- 
chines and management to make up for 
what we are investing in defense and in 
our future. It must be done through the 
complex, delicate and largely automatic 
mechanism of unconscious voluntary co- 
operation which we call our enterprise 
organization. Only the supreme power 
of the State can fix prices and wages, 
ration commodities and credit, allocate 
labor and equipment. That is the utmost 
that government can do. But the volun- 
tary cooperation of a free people is the 
highest form of efficiency. 

Recent studies by The Conference 
Board indicate that, even if we were to 
be spending or investing as much as $15 
billion a year on armaments, as we did 
during a full year of the last World War, 
we could squeeze that much or more out 
of the consumption and savings of the 
community at the current national in- 
come level. Under stringent conditions 
of national defense the federal govern- 
ment could raise between $17 billion and 
$19 billion by curbing optional or con- 
sumption expenditures of individuals and 
conscripting all individual and corporate 
savings. 
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However it is made, everyone in the 
community must consciously or uncon- 
sciously participate in this investment. 
Whether by taxes, savings, credit expan- 
sion or even inflation, everyone will have 
a share in it. 


What Has Happened to Capital? 


The studies of The Conference Board 
show that from 1929 to 1938, for nine 
consecutive years, American business as 
a whole drew upon its capital to the ex- 
tent of nearly $41% billion, almost wip- 
ing out the $46 billion of business sav- 
ings accumulated between 1916 and 1929. 
Total assets of American corporations 
declined in value by $69 billion between 
1929 and the end of 1933. Up to the end 
of 1937 only $14 billion of this loss had 
been recovered. Of the net decline of 
$55 billion from 1929 to 1937, nearly 
half, or 46% involved the dissipation of 
actual physical assets through current 
expenditures in excess of income. 

In broadest terms, what has apparent- 
ly happened, during this period of stag- 
nation, uncertainty and paralysis of en- 
terprise since 1929, is that the capital 
resources of the enterprise organization 
have been increasingly transformed and 
transferred into liquid savings in the 
hands of individuals, in the form of cur- 
rency and deposits in savings and other 
banks, in postal savings, in building and 
loan associations, and in insurance and 
pension funds—particularly the latter. 
At the end of 1938 accumulated liquid 
savings of individuals reached the all- 
time high level of $59 billion, and pre- 
liminary estimates indicate that this 
total had risen to about $62% billion at 
the beginning of 1940. 

The percentage of national income 
saved by individuals in recent years is 
not much more than half as great as it 
was in 1929. Nevertheless these savings 
are being made to a very much larger 
extent in liquid form than ever before. 
Though liquid savings of individuals in- 
creased by more than $10 billion from 
the end of 1932 to the end of 1938, equity 
holdings of securities by individuals de- 
clined by almost $2 billion, and equities 
in dwellings by nearly $3 billion. 

These facts imply that one of the fun- 
damental problems underlying the de- 
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fense effort, the post-war reconstruction 
and imperial expansion of the future is 
to reverse the trend toward liquidity of 
individual savings that has developed 
during the past decade, and to put the 
real savings resources of the community 
to work again in productive enterprise. 
The basic issue that confronts us is 
whether this is to be accomplished under 
the compulsion and through the channels 
of government or through the mechan- 
ism of voluntary cooperation involved in 
the enterprise organization and the pri- 
vate capital market. 


It would be easy enough for the fed- 
eral government to continue silently con- 
scripting these liquid savings by deficit 
financing, as it has during the past seven 
years, and to spend them for current 
defense outlays, or to invest them in 
domestic construction and equipment, or 
in loans to foreign countries. The polit- 
ical mechanism for this process is all 
set up and well oiled. In the R.F.C. and 
its countless collateral corporations we 
now have created, alongside the execu- 
tive, legislative and judicial branches 
of the federal government, a fourth, 
which might be called the financial 
branch, which is largely beyond congres- 
sional control, and of which in many re- 
spects even the Treasury and the Federal 
Reserve System have become mere ad- 
juncts. 


If this defense investment turns out 
to be a blue-sky speculation in state cap- 
italism or national socialism its whole 
purpose will have been surrendered and 
the savings conscripted for the purpose 
through the channels and under the com- 
pulsion of the State will have been dis- 
sipated and lost. 


Where Will Capital Come From? 


If the defense program is pushed to 
the point where some rationing of the 
capital supply should be necessary, it 
should be possible to do this without 
crippling or destroying the private capi- 
tal market through such methods of vol- 
untary cooperation as were applied by 
the Capital Issues Committee during the 
last war. A total of federal demand for 
capital funds of about $7 billions is in- 
dicated during the current fiscal year, 





and at least that much during the 1942 
fiscal] year. Barring active war and war 
damage, we may expect the industrial 
demand for capital funds in connection 
with defense to rise rapidly to a peak 
by the end of 1941 and then level off. 

The huge volume of refundings we 
have seen during the past five years is 
unlikely to appear again unless there is 
another great drop in interest rates. 
Since it is likely that rates will become 
slightly firmer in the next two years, 
refunding on any large scale cannot be 
anticipated. These estimates would be 
thrown out of line by the opening of our 
private capital market to British financ- 
ing through repeal of the Johnson Act, 
or by the appearance of a stock market 
boom, which I do not expect during this 
period. 

It seems likely that a substantial part 
of the supply of capital funds for all 
these purposes during the next two years 


will have to come out of forced savings 


created by the banking system. Unless 
there should be a much larger increase 
in the national income during this two- 
year period than can now be anticipated, 
it is unlikely that current annual real 
savings will supply more than $7% or 
$8 billion of the capital funds needed, 
leaving about $5 billion to be supplied by 
the banking system. 

Even though the banks now own about 
$20 billion of government bonds, which 
is more than 40% of the outstanding fed- 
eral debt, the further expansion that is 
likely would not be dangerous in its early 
stages, so long as the gold base continues 
to grow. But if we are wise we will 
begin now to look ahead to the later 
stages and plan the application of addi- 
tional brakes to this expansion. Only 
in this way can we hope to avoid a post- 
war financial collapse of unimaginable 
magnitude, for the wild boom in govern- 
ment securities during the past seven 
years of frenzied federal finance makes 
the speculative excesses of the private 
capital market of the twenties seem pale 
and insignificant by comparison. Though 
I don’t expect to see it done, the great 
problem today is to get some intelligent, 
public-spirited planning under way for 
this emergency, both by bankers and 
federal financial administrators. 


..eWE STAY UP 
TILL 3 A. M. 


to speed your collection of 
New York State Cash Items 


@ The Marine Trust Company’s Night 
Transit service can save your bank as much 
as 24 hours in the presentation of cash 
items throughout New York State! 

This department is the only one of its kind 
on the Niagara Frontier and one of the 
very few in America. We stay open till the 
small hours of the morning to meet all 
planes and trains. Incoming cash items are 
rushed to the bank where they are sorted 
and redispatched to their destination by 
the fastest possible route, thus guarantee- 
ing presentation hours in advance of other 
methods. 

With few exceptions, items arriving prior 
to 12:30 A. M. will be presented the next 
business day in 60 New York State cities 
and towns. Cash items to other parts of the 
country are handled with comparable 
speed. 

Let us show you how we can bring about 
a worthwhile reduction in float by speed- 
ing up your presentations and collections 
in New York State. 


MARINE TRUST COMPANY 
OF BUFFALO 


A Marine Midland Bank 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 
ee 
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Editorial 
Is Defense Creating Assets? 


N the “defense prosperity” which is lifting America bodily out of 

the trough of depression, and temporarily offering succor from the 
unemployment of both capital and labor, we recognize an economically 
unstable and terribly costly panacea for domestic ills. There is no 
blinking the fact that the billions of dollars and work-hours being 
applied to creation of the machinery of destruction are largely econ- 
omic waste and are adding not one whit to our national wealth, while 
creating vast amounts of both currency and debt. 

For to the extent that the defense effort takes away raw material 
and labor from consumer production (and the capital production on 
which much of it is based) it is even depleting our store of worldly 
goods. That this will have to be reckoned with by taxes, by deferred 
debt, by increase of the cost of living or by governmental controls over 
money and consumption, will become increasingly evident as the 
brakes are taken off of national debt limit, expenditures and taxes. 

The Federal Reserve index of production moved up to a new high 
of 141 for February—mainly due to sharp rises in activities connected 
with armament. Separate indices for “war goods” and for non-military 
production would better reflect the condition of constructive industrial 
activity and wealth creation. We may gain an idea of the extent to 
which we are engaged in non-peace production from comparing the 35 
billions of already existing defense commitments with national income 
in 1940, estimated at 74 billions, or nearly a $300 per capita charge. 


HERE is another side to the picture, which may offset these liabili- 

ties. Call it a psychological improvement, a rebirth of incentive or a 
new spirit of united effort, there is something mighty healthy about a 
nation at work with a will—especially a common will. 

For a decade there has been a vast unused reservoir of creative 
and productive ability—summed up by the slogan: Idle Men and Idle 
Money. Not only that but a great share of our labor and plant was 
actually deteriorating. Men without jobs or even the prospects of jobs 
lost more than wages—they lost skill, self-confidence, hope. Since 
there was no chance for millions to produce wealth, thoughts naturally 
turned to distributing what was stored up. What else was possible? 
Willing to work but having no power or seeing no way to get the chance, 
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they blamed those who had “the running of things.”” Political panaceas 
and doctrines were all they could afford to acquire and the only source 
of hope. 

There is nothing finer, more productive of national welfare and unity 
than the feeling of doing a useful job, seeing the product of ones hand 
or brain come into being. Pride is reborn, and if the employers of this 
country, the managers of capital, are intelligent, they will encourage 
this feeling and the spirit of craftsmanship so sadly lacking in recent 
years. They will help workers to appreciate the value of others’ work 
as well and thus assure fair dealing and mutual respect of rights and 
obligations. Employers themselves may even learn better the great 
lesson of inter-dependence. ; 

Thanks to our forefathers we have the kind of a democracy both in 
business and in government where a man may gain rewards in accord 
with his contributions. Thanks to them too, today’s labor, whether 
of hand or head, has a vast supply of tools of production—capital— 
which enable them to produce better, more and new wealth. The big 
job ahead is to see to it that this new-found opportunity of being useful 
citizens is converted and applied with the best advantage to the pur: 
suits of peaceful industry, when the war is over. 


Lives In Being and Tomorrow’s Estates 


IKE all Gaul, trust business may 

be divided into three parts. The 
first concerns the potential market, 
principally determinable from local 
probate data and to some extent 
from income tax returns classifica- 
tions. From study of these, or of 
the estate tax returns—gross and 
net—the trend toward elimination 
of the American millionaire proves 
the necessity of taking trusteeship 
out of the luxury class. 


In the transition from reliance on 
large estates for profitable opera- 
tion, two distinct types of service 
may be necessary: one a “custom- 
tailored” job, built to individual 
specifications of will and trust and 
carrying higher fees; the other a 
“standard” job where uniform pro- 
visions are required (as provided by 
common trust fund investment, ad- 
judicated clauses, etc.) and mana- 
gerial work avoided (as by pre- 
planning for business and realty in- 
terests), and carrying fees low 


enough to attract those with estates 
presently below the “break-even” 
point. 


Second is the concern with the 
social and economic attitude toward 
the accumulation of private wealth 
and its transmission. Unless the 
voters believe in property rights, 
and have respect for the corporate 
issuers of securities, the “‘division of 
spoils” philosophy will grow at the 
direct expense of all fiduciaries: 
savings banks, insurance companies 
and professiona! trustees. The Ak- 
ron study of public opinion regard- 
ing corporate property is suggestive 
of the real public relations job 
ahead of all institutions built on pri- 
vate capitalism. 


The final part of trustee business 
is the administrative and has no be- 
ing without the first two. Here lie 
opportunities for improved effic- 
iency of operation. Elimination of 
duplicate, uneconomic trust depart- 





ments in small communities, of dup- 
licate statistical and research work 
in larger cities, of unprofitable ac- 
counts, would make a good program 
for spring house-cleaning. Until 
and unless trustee business is put 
on a business basis, instead of being 
run under conditions imposed by 
testamentary whimsy or legal red- 
tape, it will be more expensive than 
the estate or the fiduciary can 
afford. 

But underlying the entire policy 
of trusteeship is the vitally impor- 
tant condition of low investment re- 
turns, smaller gross and net estates 
and the pressure for greater incre- 
ments of production to labor and to 
government, with the resultant pros- 
pect of some increase in the cost of 
living. It would be a distinct ser- 
vice if, through proper estate plan- 
ning, a more reasonable and grad- 
ual adjustment could be provided 
for beneficiaries against the day 
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when earning power of the testator 
is cut off. 

Further, during times of vast bud- 
getary deficits and tax increases, 
there must come a.realignment in 
our expectations from the earning 
power of money. For some time to 
come it will be increasingly difficult 
if not impossible to live on interest 
and dividends alone. Principal is 
going to have to carry the lion’s 
share of the load in testamentary 
plans, and provisions for invasion 
of principal are the order of the 
day — with the annuity trust as a 
vehicle for assuring against extra- 
ordinary longevity. The Rule 
against Perpetuities is being auto- 
matically invoked — and limited — 
by the inability of investment in- 
come to carry the burden of long- 
term trusts, and turnover of prin- 
cipal must be accelerated if hard- 
ships are not to be inflicted on the 
present and succeeding generations. 


Are These Theses? 


IGHER education is one of the se- 

lect class of “billion dollar’ busi- 
nesses. A study made in 1931 by Wood, 
Struthers & Co., showed collegiate invest- 
ments alone were estimated at $1,150,- 
000,000. 


Dependent as it is for support on the 
philanthropic attitude of  testators, 
often with the guidance of estate at- 
torneys and trust officers, and on the 
preservation of sound investment con- 
ditions, it is amazing how little atten- 
tion is given to cooperation in these 
fields. Contributions of research on 
economic, and especially fiduciary prob- 
lems has far too often been superficial 
or plagiary in the first case, and remark- 
able by its absence in the latter. 


In the matter of graduate student 
theses alone is a fine opportunity for or- 
iginal studies, which could supply both 
investment and fiduciary data of prac- 
tical value, and thereby contribute to 


the conservation of security values and 
yields, and the understanding of social 
trends such as property rights, taxa- 
tion, and so on. Instead we usually 
find vast expenditures of graduate cere- 
bral agitation on such topics as the fol- 
lowing (taken from the Columbia in- 
dex of thesis titles) : 


The Rate of Geotropic Reaction 
in Sunflower Hypocotyls Displaced 
45 Degrees from their Position of 
Equilibrium. 


History of Street Cleaning in New 
York City—1860-72. 


The Surface Tension of Maple Sy- 
rup. 


That gives a rough idea of one reason 
why higher education has been called 
academic. But in all justice we should 
note one other ultra-original study of 
great economic import which has been 
produced, it is‘:a thesis on “The Eco- 
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The Trust Department of this New England insti- 
tution is fully equipped to provide competent and 


comprehensive service as Executor, Trustee, Regis- 


trar, Administrator, Depositary, Transfer Agent, and 


act as financial secretary or agent for individuals 


and organizations. 


Trust’ Department 


THE NATIONAL 
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40 WATER STREET « BOSTON 
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nomic Significance of Extra Ribs in 
Pigs.” 


This at a time when those engaged in 
fiduciary work are too burdened keep- 
ing up with the mere routine, aggra- 
vated by such artificial but never ceas- 
ing changes as perennial tax laws, 
hair-line court decisions, etc. It would 
be extremely beneficial if able graduate 
students in law and business colleges 
were to collaborate more closely with 
those in the business world on slightly 
more monumental questions. They 
could bring to the industrial and finan- 
cial system a fresh viewpoint, and the 
time needed for obtaining basic mate- 
rial from original sources, without the 
handicap of partisan patronage. 


Perhaps the banks and trust compan- 
ies themselves could render assistance 
by creation of scholarships, such as 
have been established by a few for gen- 
eral economic subjects, for inquiries on 
estate and trust matters. 


Guy Horton Leaves National Life 


Guy B. Horton, attorney on the staff 
of National Life Insurance Co., Montpelier, 
Vt., since 1919, has announced his intention 
to leave the company on May 1. Mr. Hor- 
ton, having arrived at the optional retire- 
ment age, desires to devote himself to the 
revision of four books he has written on 
law and life insurance, and to do other 
special service for insurance companies in 
the field of settlement agreements and life 
insurance trusts, in which he is an expert. 


He came with the National at just the 
time that settlement agreements and life 
insurance trusts were becoming a new 
phase of the insurance business and he 
concentrated on these subjects for so many 
years that he became recognized widely 
as one of the best informed men on the 
subject. The books he has written are: 
“Making the Best Use of Your Insurance,” 
“Life Insurance Trusts,” “Some Legal 
Aspects of Life Insurance Trusts,” and 
“The Power of an Insured to Control the 
Proceeds of His Policies.” 
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Where Taxes Come From 


FRANKLIN B. KIRKBRIDE 


ODAY, after sever- 

al millions of citi- 

zens have been induct- 

ed into the income-tax 

ranks, this country is 

tax-conscious as never 

before. Further, na- 

tional defense costs, on 

top of swollen Federal 

budgets, so far exceed 

any previous level of 

governmental expenditures that even the 

first world war with its huge costs seems 
petty in comparison. 

This time, we will soon discover that 
“soak the rich” is not enough. Wealth, 
accumulated and in the making, will do 
its full share and more in sustaining the 
load of taxes. The wealthy alone cannot 
pay our cost of the war now in progress, 
for contrary to popular belief, in pro- 


portion to the entire resources of the 
nation, they represent only a small part 
of the whole national backlog, income 


and earning capacity. If, in 1934, in- 
comes had been limited to $1,000,000, 
thirty-three individuals would have had 
to give up thirty-eight million dollars, 
which is equivalent to about 30 cents 
apiece distributed among the entire pop- 
ulation of this country. 

Since the first Federal income tax law 
was put on the statute books in 1913, 
we have had reasonably good data avail- 
able on the distribution of income in the 
upper income brackets in the United 
States. A far more extensive picture 
will now be available from the 1941 re- 
turns. In examining the returns, the 
first thing that strikes one is the exceed- 
ingly small number of people receiving 
incomes of one million dollars and over. 
The number was 511 in 1928. In 1934, 
it got down to 33. The total income this 
group received varied from $1,109,000,- 
000 in 1928 to $71,000,000 in 1934, out 
of a total national income distributed 
varying from 82.9 billion dollars to 51.8 
billion dollars, or well under 2% of the 
national income. In 1933, taxpayers re- 


porting incomes of $5,000 and over re- 
ceived only five billion dollars out of a 
total national income of forty-five billion 
dollars. 

If these citizens get one-ninth of the 
national income, who gets the other 
eight-ninths? It goes to all those who 
are employed productively, to the great 
middle class, to Abraham Lincoln’s “‘com- 
mon people,” who, on farm and in fac- 
tory, in offices and along the arteries of 
communication, pile up savings, create 
the nation’s capital wealth and advance 
the standard of living. 

It is hard for most people to realize 
that the chief reliance of government 
must be on this great mass of people, 
and that while the contribution of each 
individual is small, the total, in the ag- 
gregate, amounts to a prodigious sum, 
much greater than the entire possible 
contribution of the richest of the popu- 
lation. 

Government is well aware of the law 
of diminishing returns and realizes that 
even if tax rates are not confiscatory, 
they may yet be raised so high that total 
receipts are less than a lower impost 
would produce. Many taxes are not en- 
forceable where the rate is unreasonably 
high, particularly excise taxes, where 
bootlegging starts when it is apparently 
cheaper to evade. Whether they realize 
it or not, the full weight of government, 
of war, of relief, of every public activity 
of town, county, state and nation, is paid 
for by the people as a whole. 

Direct taxes are levied on income, per- 
sonal property, real estate, etc., while in- 
direct taxes, increasing from year to 
year, hidden in the cost of rents, goods 
and services, take their toll from rich 
and poor alike. 


Taxes are peid in the sweat of every 
man who labors because they are a bur- 
den on production. If excessive, they 
are reflected in idle factories, tax-sold 
farms and hence in hordes of the hun- 
gry tramping the streets and seeking 
jobs in vain. Our workers may never 
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see a tax bill but they pay in deductions 
from wages, in increased cost of what 
they buy or... in... unemployment. 
Our people and our business cannot car- 
ry the excessive burden of taxation. 


So spoke Franklin D. Roosevelt in 
Pittsburgh, Penna., on October 12, 1932, 
in the depth of a great depression. To- 
day, in a period of war-torn and feverish 
activity, the tax burden must of neces- 
sity bear even more heavily on rich and 
poor alike if the democratic way of life, 
if freedom itself, is to survive. 


Public Trusteeship in Queensland 


In his annual report and balance sheet 
for the fiscal year ended June 30, 1940, 
R, J. S. Barnett, Public Curator of Queens- 
land, reported a net profit of over £240 from 
the year’s operations. The General Re- 
serve Fund has increased to almost £60,000 
and the Unclaimed Moneys Fund is in credit 
to the extent of £286,000, most of which is 
invested in Government securities. 


As of June 30 the Curator’s Office had 
under administration 6,517 estates with a 
value of £4,867,302. The report also showed 
that at the Head Office there were 64 busi- 
nesses in Estate properties carried on un- 
der the Public Curator’s supervision, and 
over 1,000 properties from which rentals 
were being collected. 


Seven hundred and eighty-five elections 
to administer estates were filed in the Su- 
preme Courts, value of the assets being 
£98,771, and the number of orders to ad- 
minister estates was 493, valued at £786,161. 
Two thousand seven hundred and thirty- 
eight wills were made, andthe total held 
for safe custody, as of June 30, 1940, was 
49,160. , 


Shattuck to Advise Cambridge 
Associates 


Mayo Adams Shattuck, member of the 
Boston Bar and nationally known as a 
speaker and writer on trust law, will act as 
legal editorial advisor to Cambridge As- 
sociates, Inc., publishers of the monthly 
trust promotion publication, “Property.” 


Mr. Shattuck, in addition to advising on 
phases of trust law, will aid in shaping 
for the Cambridge Trust Promotion Plan 
the policy most likely to encourage cordial 
relations between corporate fiduciaries and 
the bar. Mr. Shattuck will also occasional- 
ly contribute articles to “‘Property” on de- 
velopments in trust law of interest to lay- 
men. 


Most recent of Mr. Shattuck’s works is 
his revision of Loring’s “Trustee’s Hand- 
book.” He is also the author of “The Liv- 
ing Insurance Trust” and has_ written 
numerous articles for Trusts and Estates 
and for various legal publications. Mr. 
Shattuck has lectured on trusts at Colorado 
and Northeastern Universities and has con- 
ducted courses at the A.I.B. Graduate 
School of Banking at Rutgers. 


G. S. B. Announces Course on 
Government 


A new course on “Banking and Govern- 
ment,” emphasizing mutual relationships, is 
announced as an added feature of the cur- 
riculum of the Graduate School of Banking 
of the American Bankers Association. The 
course will be given under the direction of 
Dr. Paul F. Cadman, economist of the Asso- 
ciation, and A. L. M. Wiggins, chairman 
of the Association’s Committee on Federal 
Legislation, who is president of the Bank 
of Hartsville, Hartsville, S. C. 
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The Field for Pension Trusts 


Opportunities for Business Development and 


Service to Industry 


EUGENE M. KLEIN 
Eugene M. Klein & Associates, Consultants on Pension Plans, Cleveland, Ohio 


HE pension idea in America has 

seen many changes. First, it was 
purely a charity, given by the employer 
to help the employee who could no longer 
help himself, and as charity, was sub- 
ject to revision whenever the employer 
felt like changing it. Out of this char- 
itable plan grew the non-funded plan, 
by which an employer promised upon re- 
tiring an individual to pay him a pen- 
sion. 


The next step was the company fund- 
ed plan, by which the company set aside 
a reserve on its books, sometimes actu- 
ally correct, more often not, so that it 
would have monies during its existence 
to pay the pensions which it had prom- 
ised. 


Next was the group annuity form of 
pension by which the company trans- 
ferred its liability to pay pensions to 
the insurance company which, of course, 
actually figured the cost. Both the em- 
ployer and the employee made contribu- 
tions to this plan, and it was a decided 
step farther, as it guaranteed to the em- 
ployee the payment of his pension during 


This article is based upon an address to Cleve- 
land Life Insurance and Trust Council. 


his lifetime. A great number of these 
plans are still in effect. 


Pension Trust Evolved 


BOUT ten years ago, I had occasion 

to consult with a client of mine (I 
was then in the law) relative to a large 
installation of one of these plans. I saw 
a great number of defects in the plan 
submitted, and took up with the insur- 
ance company the idea of changing their 
plan to meet the peculiar conditions of 
the company desiring the insurance, and 
was told that no changes could be made. 
I felt that a true pension plan should be 
one tailored to meet the insured com- 
pany’s requirements, and after a great 
deal of work evolved the Pension Trust 
Plan. Trusts in pension ideas were in 
force before, but they were of the non- 
guaranteed type. I felt that the Trust 
offered the nucleus for a good pension 
plan if it could be guaranteed by an in- 
surance company, and from this idea 
has grown the present corporate pension 
Trust. 

Usually a bank acts as Trustee of a 
pension fund, and the manager of the 
Trust is usually an officer of the com- 
pany. The Trust is set up and the com- 
pany pays to the Trustee whatever mon- 
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ies are required to purchase the amount 
of pension that the company had pre- 
viously agreed to have purchased with 
its own contribution and those of the 
employees. Each month the employee’s 
contributions are collected into the Trust, 
and at the end of the year, the accumu- 
lated contributons are paid to the insur- 
ance company. The Trustee, when it 
turns over this money to the insurance 
company, has retirement insurance con- 
tracts written upon the lives of the em- 
ployees. These are level premium con- 
tracts, in which the rates cannot be 
changed during the life of the contract, 
and agree to pay to the Trustee the nec- 
essary pension that will be required to 
pay the participant, in case of death or 
retirement, in accordance with the pen- 
sioner’s instructions.* 


Limitation of Group Insurance Plan 


CAN readily say on the basis of ex- 

perience that the Pension Trust has 
a greater potentiality in the pension field 
than any other pension system devised. 
This type of plan presents a larger bene- 
fit to the employee, and consequently the 
amount of money necessary to purchase 
such a plan is slightly higher than that 
needed to purchase a group plan, but 
nothing less than a fully beneficial plan 
is a true pension plan. 


It is unfortunate that insurance com- 
panies have approached the problem of 
industrial pensions chiefly from the sales 
point of view, and have devoted their 
efforts in large part to the formulation 
of plans which will be easy to sell, and 
inexpensive to administer by themselves 
as underwriters. It does not appear like- 
ly therefore, that the insurance compan- 
ies will make any special effort to meet 
the needs of the smaller companies, 
which, after all, need the same kind of 
protection as the larger companies get. 
The insurance companies refuse to offer 
a plan sufficiently flexible so as to include 
within its market companies that have 
special requirements to be fulfilled. So 
long as the group insurance companies 
persist in being guided chiefly by sales 


*For a discussion of the provisions of a pension 
trust plan and of trustee’s duties, see McKenzie, 
“Private Pension Trusts,” Dec. 1940 Trusts and 
Estates 641. 
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and expense points of view, just so long 
will the group insurance companies’ use- 
fulness in the field of industrial pension 
be severely limited. 


New Trust Business 


HE Pension Trust has taken up the 

slack. The insurance company is a 
necessary adjunct to the Pension Trust 
plan from an actuarial point of view, 
but does not control the policy of the 
Pension Trust. That important point 
is what renders the Pension Trust so 
acceptable. 


The Trust Companies, too, are a neces- 
sary adjunct to the Pension Trust. They 
should not be a passive part of the plan 
—they can and should be a vital and 
actively moving element. Recognizing 
that the Trust Companies have many 
close connections with the industrialists, 
it is proper for the Trust Companies to 
publicize the manner in which they fit 
into the pension picture of their clients. 
By letting the companies you are con- 
nected with, or would like to become con- 
nected with, know how you can assist 
them with their pension problem, you 
can immediately create in them a gen- 
uine interest in the pension subject. 

The average Pension Trust case in- 
volves around two hundred men, mainly 
the executives, the junior executives, and 
department heads; all good prospects as 
customers, in both the banking and trust 
departments. We know of a great num- 
ber of trust and banking accounts being 
placed with the banks because the bank 
was already acting as Trustee under the 
retirement plan. 

It should prove a source of good pros- 
pects for your new business department. 
The fact that the employer has asked 
this Trust Company to act as Trustee, 
we find, brings the Trust Company up 
considerably in the minds of the junior 
executives and department heads. The 
fees charged by the Trust Company for 
handling the retirement plan itself, while 
not large, are worthwhile revenue. 


Reasons for Pension Idea 


<4 HY should a company install a 


pension plan?” Unless there are 
benefits to be derived by the company, 





over and above any benefits to the em- 
ployee, there may be a question as to its 
real value. Society does not owe any 
man a pension, but it does owe him, if 
his service is fruitful and of high qual- 
ity, a reasonable salary, and is under 
obligation to set up machinery through 
which he can, with reasonable foresight 
and simple control, protect his depend- 
ents against the hazards of his own pre- 
mature death, and himself against the 
hazard of dependency in old age. Fur- 
thermore, industry should not affect so- 
cial sensibilities by disposing of human 
material any more than it would dispose 
of material debris and trespass upon 
property rights. 

But there are tangible evidences of the 
profits that can be derived from such a 
proposition. The justification for a pen- 
sion plan lies in the advancement of the 
true interests for which the corporation 
exists. A corporation is economically 
and socially bettered when it establishes 
a retirement plan for its employees. 
Many industrial organizations have 
reached the limit of their market and 
any and greater profits can accrue only 
through greater efficiency and economy. 
Efficiency is fundamental to better busi- 
ness and is augmented when obsolete 
manpower is eliminated. 

A man who bought a piece of machin- 
ery and did not figure that it would wear 
out and must be replaced would be reck- 
oned a fool by his business neighbors. 
From a common sense viewpoint and an 
accounting standpoint, the same logic 
applies to the decreasing efficiency of the 
man who operates the machinery. But 
unlike machines, he cannot be scrapped 
and tossed upon the junk pile. From an 
accounting standpoint, then, there is 
no alternative but to build up in money 
a depreciation reserve to replace the in- 
come producing ability of a human ma- 
chine which has been destroyed or be- 
come obsolete. It is better business to 
retire a person who has outlived his use- 
fulness and replace him with a younger 
and more efficient employee. 


Savings and Social-Mindedness 


HE efficient operation of pension sys- 
tems essentially involves balance be- 
tween potential economy on the one hand 
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THE AMERICAN APPRAISAL 
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“CERTIFICATES OF VALUE” AS REQUIRED 
BY TRUST INDENTURE ACT OF 1939 
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and outlays on the other. Experience has 
shown in practice that the principal po- 
tential financial benefit which a company 
may expect to secure from its pension 
system lies in payroll savings. The ex- 
perience of the Bethlehem Steel Com- 
pany is significant. Out of 300 men who 
were retired on pensions, only 111 of 
them required actual replacement. And 
these 111 received an average salary 
that was somewhat below that of the 
average for the 300 employees. 

When an employee is assured of per- 
manent financial security, he thinks twice 
before giving up his job. A competetive 
offer of employment becomes less attrac- 
tive when its acceptance involves a loss 
of the benefits to be derived from his 
employer’s pension plan. Thus, personnel 
turnover is reduced, and a long term 
service on the part of many employees 
is a distinct business asset. 


Today, the pension plan adds to the 
reputation of the company in the com- 
munity, for the company becomes recog- 
nized in its interest in the welfare of 
its employees, and it enables the com- 
pany to establish a good will with the 
public. A retirement plan improves em- 
ployee morale, has a stimulating effect 
on the whole organization. It gives the 
employee a new stake in the company 
and a new reason for loyalty and indus- 
try, and besides, since a portion of their 
company’s profits are their profits, a new 
incentive is provided for redoubled 
efforts. 


It is indeed a credit to American in- 
dustry that there are so many concerns 
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that have voluntarily established retire- 
ment plans. More effort in this direction 
will possibly forestall further govern- 
ment efforts towards the extension of 
the present Social Security contributions. 
What can be truer than the expression 
that “a socially minded employer is 
far more important than a socially mind- 
ed statute?” 


Cost Is Offset 


HE cost of a pension plan is small, 

usually a contribution of the employee 
of from 2% to 5% of his salary, the em- 
ployer adding the balance necessary to 
provide the proper pension. Because of 
the necessity of taking up the responsi- 
bility which has been avoided over the 
years in not providing for the employee, 
the first eight or ten years of such a 
plan are far more expensive than the 
years thereafter, since today a great 
number of employees are already 55 
years old or older.. The Social Security 
benefit paid to these men, because of 
their age, is quite small. The amount 
that must be made up by the employer 
consequently is quite high, and the cost 
until their retirement is necessarily high- 
er than thereafter. When a plan has 
been in operation long enough so that 
all of the people in the plan entered the 
plan at the time of their employment, 
the cost of the plan is practically nil. 


This cost from the start is offset to a 
great extent by tax savings. All the 
monies deposited by the employer to pro- 
vide pensions for his employees, if prop- 
erly set up, are considered an expense 
of the business, and the company pays 
no tax upon this. Thus, immediately 
there is a 20% savings. In a closely held 
corporation the dollar is further deval- 
uated by the taxes paid by the stockhol- 
ders when they receive their dividends, 
and these in some instances will run as 
high as 70%, but can safely be put at 
35%. Thus, another 35% is saved. The 
tax savings in and of themselves never 
will offset the cost of the plan, but the 
combination of tax savings, reduced cost 
through minimizing personnel turnover, 
reduced cost through increased efficiency, 
improved community and public good 
will, and other points that I have made, 
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altogether may actually show a net pro- 
fit on the Pension Trust investment. And 
how many corporations can perform a 
social obligation at a profit? 

Trust Companies can take a firmer 
grasp within the Pension Trust field. I 
sincerely believe that they can render 
industry a great service by their active 
participation in Pension Trust projects. 
It is not a herculean project, and if you 
can make your client see and understand 
the pension subject from a long-term 
point of view, you have a Trust case. 





Purse File 


A valuable contribution to the develop- 
ment of trust new business is being made 
by The Purse Company. Last July, pub- 
lication of the Purse File as a new busi- 
ness aid to their customers was begun. 
Originally intended to be restricted to 
clients, the File has since been sent to 
most trust institutions on the broad the- 
ory that what helps the trust business 
as a whole will be beneficial, in a greater 
measure, to their own customers 

While Purse executives undertake to 
contact every medium and large sized 
trust department at least once a year, it 
is important that the ideas which they 
are constantly developing between calls 
be made available currently to their cus- 
tomers, rather than waiting for their 
next visit. This constitutes the major 
function of the File. The manner in 
which the material is organized makes 
for convenience in filing and ready refer- 
ence, thus enhancing the value of the 
service as a permanent file of new busi- 
ness ideas. 

Up to the present four editions have 
appeared, but no prearranged schedule 
of publication is adhered to. It is pro- 
posed to issue the File at such times 
as the company feels it has a thought 
worthy of circulation to the “trade.” 

Many banks throughout the country 
are finding this service extremely valu- 
able and have incorporated the ideas set 
forth into their own new business and 
public relations programs. 

You might write for a copy to Spencer 
Clinton, The Purse Company, Chatta- 
nooga, Tenn. 
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Agent for Executor 


A Growing Trust Company Service for Individual Fiduciaries 


M. W. L. MURRAY 
Secretary, The London and Western Trusts Company, Ltd., London, Ontario 


<c TF you already are acting as an Exec- 

utor and (or) Trustee of an Estate, 
you can use the services of the Trust 
Company, as you will find it most help- 
ful in discharging your duties. The 
Trust Company acting as Agent for an 
Executor relieves the latter of much ted- 
ious detail.” 

This quotation is taken from a pam- 
phlet which we use in our advertising, 
entitled “What You Should Know about 
Your Will and about Estate and Trust 
Matters,” and designed for the purpose 
of informing the public of the extensive 
functions of a trust department. 

Occasionally we are asked by an exec- 
utor or executrix to act as his or her 
agent in administering the affairs of an 
estate, where through illness, absence 
from the country, or for other reasons, 
they are not able to give attention to 
the same. Sometimes this appointment 
is only a temporary one made by the 
legal representatives until they are able 
to take over the duties again themselves, 
but often-times such an appointment con- 
tinues over the life of the administration. 


Rule Against Delegation 


HE term “Agent for Executor” is 

used by us where we have no legal 
status in connection with the estate, that 
is where there has been no Court Order 
appointing our Company and retiring 
the legal representative. In most cases 
application is made to the Court by the 
legal representatives and we are official- 
ly appointed. But in such cases where 
we do act as Agent, we are solely respon- 
sible to the executor who in turn is still 
legally responsible to the Court. The 
advantage to him in having a Trust Com- 
pany act as his agent is that he is 
relieved of the cares of the administra- 
tion and has an agent thoroughly exper- 
ienced in the work and responsibilities 
upon whom he can rely to carry on the 


administration in accordance with law. 


The well established principle of law 
that a fiduciary may not delegate his 
duties is not violated. While an execu- 
tor cannot divest himself of his respon- 
sibility to the Court and to the bene- 
ficiaries, he may employ an agent to 
carry out the administration of the es- 
tate, for whose acts the executor remains 
accountable. 


Compensation is a subject for arrange- 
ment with the executor. In most cases 
where we act as agent we receive the 
full executor’s compensation. While we 
do not assume the responsibilities of ex- 
ecutor legally, we in effect do so as we 
would naturally stand behind our own 
administration even if it was adminis- 
tration as an agent only. That being the 
case, it is fair that we should get the 
full compensation. 


New Business Opportunities 


HERE should be a fair opportunity 

of obtaining new business of this 
kind from certain types of executors. 
Take the case of a busy executive or 
business man who may have had rea- 
sons for assuming the responsibilities 
of an executorship, but who is much too 
busy with his own affairs to give it the 
necessary attention. There is also the 
case of the man who has no experience 
in business who has assumed such re- 
sponsibilities but who would be entirely 
dependent on others for the carrying 
out of his duties. Most of the business 
of this nature that we have on our books 
has come from cases of the first type 
where the executors were connections of 
our own who had confidence in our abil- 
ity to carry through the administration 
for them. 


No doubt this type of trust business 
could be considerably developed by suit- 
able publicity, particularly from- the 
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ARE YOU MAKING 
A BEQUEST? 


If so, consider what you can do to aid 
education and research which are paving 
the way for a better tomorrow in America. 
You will want to know more about the 
oldest school of technology in an English- 
speaking country .. . the first to introduce 
field work as a means of instruction .’. . 
the originator of graduate instruction in 
the United States . . . the school after 
which our leading scientific institutions 
were patterned. For information on how 
you can help the youth of today and link 
your name with education, write 


RENSSELAER POLYTECHNIC 
INSTITUTE 


Troy, New York 


sources already mentioned. There should 
at the present time on account of the 
war, in this country at least, be a good 
opportunity for acquiring business of 
this type, since many substantial busi- 
ness men are serving the country in one 
capacity or another either overseas or in 
this country. 


Another good argument for a private 
executor handing over his duties to an 
experienced trust company lies in the in- 
creasing complications of government 
taxation which have been quite serious 
in this country since the war started. 
There is also the uncertainty of the time, 
involving increased responsibility in 
making investments of estate funds. 
Some of these responsibilities, in fact, 
are so great that many private individ- 
uals would refuse to assume them. In 
fact, we have noticed among business 
men in recent years an increasing dis- 
inclination on account of these two fac- 
tors, principally, to assume the duties 
of executor. 
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Prospect Lists 


One of the most important tools that an 
efficient trust department has to work with 
is a complete, up-to-the-minute prospect 
mailing list and one of the best ways to 
get it is to begin with a thorough revision 
of the list you are now using. Persons 
who were formerly good prospects may not 
even be prospects now and all the letters, 
booklets and sundry literature you may 
send them won’t do any good as far as 
selling them trust service is concerned. 


Once a thorough house-cleaning of your 
own list has been made you can begin 
checking and augmenting it from other 
sources. For example: directories, the 
best of which are Dun and Bradstreet’s, 
Professional Men’s Directories, Mortgage 
Lists, Bank Directories, Trade Directories, 
“Who’s Who,” Directory of Directors, 
Boyd’s Dispatch and the Social Register 
and Blue Book, are excellent sources of 
names. 

Newspapers should not be overlooked as 
another important source. It’s an excellent 
idea to watch for promotions and changes 
in business management, and for contri- 
butors to charities and endowments. Bank 
and corporation statements usually contain 
names of directors who should comprise an 
important part of any mailing list. Others 
are individual executors of estates, heirs, 
men who sell their businesses, and people 
who take new homes. Additional sources 
in newspapers which should not be over- 
looked are the wills for probate section, the 
real estate transfers, society items, and 
lists of large income taxpayers. Two more 
that come to mind are property transfer 
records and assessors’ lists. 

In this connection trust department of- 
ficials might do well to consider the fol- 
lowing suggestion. An examination of 
checks passing through the bank, made 
payable to the Collector of Internal Reve- 
nues, at each quarterly period, would en- 
able one to double-check names now on the 
mailing list and to add new ones. 


—_——__9—____. 
A. I. B. Convention 


Fifteen hundred members of the Amer- 
ican Institute of Banking, educational arm 
of the American Bankers Association, are 
expected to attend the Institute’s 39th an- 
nual convention to be held in San Francisco, 
Cal., June 2-6. One of the departmental 
conferences will be on the trust business. 





A Trust Company President Reports 


Some Trends, Fallacies and New Business Opportunities 


J. M. MACDONNELL 
President and General Manager, National Trust Company, Ltd., Toronto, Ontario 


HEN an estate comes into our 

hands it is entrusted to an estates 
officer. It is his special responsibility 
—though of course he has available the 
advice and assistance of our whole or- 
ganization. He naturally becomes per- 
sonally interested in its problems and in 


those who are affected by them — the 


beneficiaries of the estate. He must be 
guide, philosopher and friend to all. His 
duties are many and various. One writ- 
er puts well certain aspects of his duties: 
“The importunities of the spendthrift 
must be resisted . . . the optimism of the 
speculator must be sobered . . . the inex- 
perienced must be protected from un- 
scrupulous promoters and_ interested 
friends, etc.” 

A year ago, I was at pains to point out 
the very large number of estates of com- 
paratively small amounts coming into 
our hands for administration, and in par- 
ticular I pointed out that for the past 
five years over 20 per cent of our new 
accounts in the Estates Department had 
been in amounts of $10,000 and under, 
and nearly 70 per cent in estates of $100,- 
000 and under. A more recent grouping 
of figures gives the following results of 
the number of new estates, trusts and 
agencies: 


Under $25,000 
$25,001 to $75,000 
$75,000 to $150,000 
Over $150,000 


In the further extension of our estate 
Services among those of moderate means 
I see our best hope of expanding busi- 
ness. 

I pointed out the difficulty of persuad- 
ing people to grapple with the problem 
of making a will and argued that, in the 
words of.a modern writer, the making 
of a will should be regarded as “a part 
of a financial plan for personal affairs 


Taken from the annual report for 1940. 


... to be worked out in conjunction with 
expert financial and legal assistance at 
the height of their business careers... 
and not put off to the last moment when 
it may be too late.” 

I should like now, in the light of these 
observations, to deal with certain points 
which from our experience of the last 
year seem to us of sufficient importance 
to be singled out for special mention. 


Misconception as to Cost of Services 


E find a disposition in the public 

mind not only to believe that most 
of our attention is devoted to estates of 
large amounts, which I have pointed out 
is a mistake, but also a disposition to 
believe that the cost of Trust Company 
administration is greater than that of 
private executors. It is not realized that 
except in the Province of Quebec the fees 
of a trust company are fixed by the same 
authority—the Court—and on the same 
principles as those of private executors, 
namely, the care, pains and trouble taken 
by the executor in the management of 
the estate. 

I feel that this fact is a most conclu- 
sive argument in favor of National Trust 
administration, as no one I think would 
question the statement that our Company 
with its various departments, group 
judgment and wide experience, is able 
to give a much more all round and com- 
plete service than the private executor. 


Misapprehensions about Investment 
Policy 


HERE is apparently a belief in some 
quarters that all corporate executors 
will indiscriminately and perhaps pre- 
cipitately dispose of even at a sacrifice, 
non-trustee securities, particularly com- 
mon stocks. It cannot be sufficiently em- 
phasized or too often repeated that this 
is not the case. 
In the first place it should be realized 
that the authority of an executor to re- 
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COMPLETE TRUST SERVICE IN GEORGIA 
through ten offices in six cities 
THE CITIZENS & SOUTHERN NATIONAL BANK 


tain or deal with securities is only that 
given to him by law except in so far as 
this authority may be increased or de- 
creased by the testator’s will. If the 
testator has definite wishes regarding 
certain types of securities, he may ex- 
press these in his will, giving the exec- 
utor power to carry out such wishes. 
True, we caution against being too spe- 
cific and absolute in giving instructions, 
and we point out that it is wise to give 
us as executor sufficient latitude to en- 
able us to meet changing conditions. 
We have had cases where absolute and 
specific instructions have caused us con- 
siderable difficulty. Testators, however, 
without giving detailed instructions to 
executors, may indicate general princi- 
ples of distribution as between classes of 
securities which they wish to have in 
their estates, and in such a case an exec- 
utor will of course adopt these principles, 
interpreting them in the light of pre- 
vailing conditions and having regard to 
the best interests of the beneficiaries. 

Further, in those cases where wide- 
open powers of investment are given and 
entire discretion left to executors, we do 
not in our policy exclude the retention 
or purchase of a moderate percentage of 
high-class stocks. In other words and to 
sum up, what we seek to do is in the first 
place to give the fullest consideration 
to the desires of the testator, and, if left 
entirely to our own discretion, to pursue 
a prudent course having regard to the 
various dangers which beset the path of 
the investor and to the desirability of a 
well-balanced portfolio. 


Excess Profits Tax 


N the subject of taxation I must 
refer to a special situation created 
by the new Excess Profits Tax. This 
tax is so imperfectly understood that al- 
ready we have found instances of busi- 


nesses which come into our hands 
through estates where there has been no 
real understanding of the position in 
which the tax has put the businesses. 
Needless to say its effect not only on net 
earnings but on liquid position can be 
most serious and where the results are 
not foreseen it can produce situations of 
serious embarrassment. 


In such circumstances our Department 
has a chance to do a real job. On the one 
hand there is the possibility of our being 
able to show that proper deductions and 
write-offs have not been taken, and we 
may be able to succeed in having adjust- 
ments and refunds made. On the other 
hand we may be able to guard against 
incorrect methods of dealing with the 
affairs of the business whereby the dan- 
ger of heavy penalties would be incurred. 


Transfer Business Opportunities 


URING the year the imposition of 

the National Defense Tax and the 
more stringent regulations of the For- 
eign Exchange Control Board and of the 
Custodian of Enemy Property governing 
the transfer of securities have put a 
heavy additional responsibility on the 
shoulders of transfer agents and those 
companies handling their own transfer 
work. The officers and staff of our 
Transfer Departments, thoroughly con- 
versant with these Government regula- 
tions, are thus in a position to deal with 
the problems with accuracy and dispatch. 


During the past few months we have 
purchased the latest mechanical equip- 
ment for this type of work. This will 
enable us not only to render a better ser- 
vice to our present clients but also to 
offer our services, particularly as divi- 
dend disbursing agent, to other compan- 
ies who now find that handling their own 
work has become too complicated and in- 
volves too much responsibility. 





New Business Column 


Counsel and Comment 


ELL, lady and gentlemen (did the 

other four of you know that one of 
our readers is a lady A.T.O.?) there’s 
no use pretending; the left cockle of 
what serves the pedagogue of this pre- 
cinct for a heart is all heated up this 
morning. As whose wouldn’t be at a let- 
ter like this? 


THE BANK OF CALIFORNIA 
NATIONAL ASSOCIATION 


Portland, Oregon 


At least one of your readers looks at 
the New Business Column before he 
turns to any other article in the maga- 
zine. And he had occasion recently to 
check back in previous issues to see what 
banks you had mentioned as having good 
advertising. He wasn’t satisfied with 
the stuff that his bank had been using 
and was looking for ideas. The results 
were excellent. From Eastern banks and 
their advertising agencies he has re- 
ceived samples of half a dozen very 
worth while programs that are now under 
consideration. Thanks. 

If you have any specific suggestions 
on how to make trust prospects WANT 
to know about trust services, I would 
certainly appreciate your comments. 

Best of luck, and I hope your boss sees 
fit to retain you and your column indefi- 
nitely. 

Sincerely, 
Ray F. Siegenthaler 
Trust Department. 


We’d always supposed the West begins 
quite a bit East of Portland, Oregon; 
the only explanation that occurs to us 
is that the West is something that keeps 
right on beginning, and that by the 
time it gets to Portland it’s really get- 
ting somewhere. Thank you, Ray; and 
the least we can do for all them kind 
words is to see what we can do with that 
simple little query you so artfully insert- 
ed among the compliments and good 


wishes. 
* * * 


E might as well confess that we 

don’t know any one neat, positive 
final answer to that one. What’s more, 
we doubt if any super advertising genius 
that has yet lived, from old man Rowell 
down to Frank Fletcher, does either. You 
can make them admit they OUGHT to 
want to; but make them really want to 
.. . human beings just aren’t made that 
way. 

Well, what then? Quite a lot. (You 
didn’t really imagine that we were going 
to let Ray down as flat as that? Dear, 
no. This is just Trick No. 4711 from 
the Old Maestro’s bag — starting off 
gloomy and discouraged-like, to make it 
look hard, so he can get more credit when 
he comes up with something hopeful.) 
If this were all, there never would have 
been any life insurance business. In 
fact, there wouldn’t ever have been any 
business. 

But you can, on occasion, not only 
make them admit they ought to want to, 
and shame them into doing what they 
ought to... though that’s a trifle risky 
... you can often do something consid- 
erably more solid and constructive; make 
them realize they DO want something 
they thought they didn’t. 

It isn’t easy. But where would the 
fun be, then? Why is the trust business 
the most fascinating business in the 
world, to a real trust man? Why, be- 
cause it is so often so almost fantastic- 
ally difficult . .. and because its most dif- 
ficult puzzles are rooted in that most in- 
triguing of all mysteries, human nature. 
Like this one, which is pure human na- 
ture at its cussedest and contrariest. 

If there’s any one thing that it’s safe 
to say about the trust prospect—the fel- 
low that needs trust services like no- 
body’s business, but either honestly does- 
n’t know or doesn’t realize he needs them, 
or refuses to admit it—it is, that away 
deep down in his ultimate soul, the thing 
that makes him tick is a mixture of the 
two elemental forces of hope and fear. 

* * * 





LL successful advertising; all suc- 

cessful salesmanship; is artfully 
compounded from those two basic themes. 
The hope somehow of becoming beauti- 
ful; the fear that you aren’t. The hope 
of attracting the boss’s favorable atten- 
tion; the fear of bringing down his wrath 
upon your head. Make no mistake about 
it. You may think that the record of the 
topnotch salesman of the present day con- 
tradicts this. He used, you say, anger 
and hatred to sell his bill of goods to 
80,000,000 people. And so he did. But, 
putting aside the question, whether any 
trust man wants to sell that kind of 
goods even if he could, the fact remains 
that anger and hatred are merely hope 
and fear turned inside out—hope turned 
sour by frustration, fear turned into poi- 
son by despair. 


The great weakness of all trust adver- 
tising—and this isn’t, of course, a new 
observation—is that it still, save for a 
few notable exceptions, doesn’t dare to 
be human enough. But when it sets out 
to become more human, it will need to 
keep a wary eye on its course, when beat- 
ing up against the wind of human lazi- 
ness, procrastination and indifference, in 
its alternate use of the starboard tack of 
hope and the port tack of fear. 


Up to now, practically all trust com- 
panies have stuck closely . . . perhaps too 
closely . . . to the starboard tack. That 
is not only understandable; it’s probably 
at worst a fault on the right side. Cer- 
tainly crude “scare copy” has no place 
in trust advertising. And yet... it 
sticks in your correspondent’s stubborn 
head, that there is a way, tactfully and 
yet firmly, (case histories from public 
records is one example) to bring home 
to the recalcitrant trust prospect not only 
that he’ll be a lot better off if he uses 
trust service, but that he’ll be a lot worse 
off if he doesn’t. Once again, look at life 
insurance. Those people have pretty well 
learned, at the cost of long, careful and 
sometimes painful experiment, how to 
make hope and fear blend into a really 
powerful appeal. 

Who’ll try a little experimenting .. . 
set out from now on, deliberately, to 
weave in at least one little sentence, or 
even a turn of phrase, in every buoyant, 
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hope-filled advertisement or mailing 
piece, designed to touch, momentarily, 
the prospect’s spine with ice? Some cas- 
ual little remark like “Of course, you 
can’t reasonably expect, yourself, to be 
still able to look after things then’? 
Why are we all so afraid of admitting 
we’re afraid? Wouldn’t a bit more me- 
mento mori be good not only for the trust 
business but for American civilization? 
* * 

E aren’t ashamed of having devoted 

so much space to Ray’s query; it 
seems to us of fundamental importance; 
and in these interesting times we won’t 
help ourselves much by skimping consid- 
eration of the fundamentals. But we are 
sorry, because there are several other 
interesting and worth-while ideas that 
have come this way this month, that we 
hate to see crowded out. 

One that so thoroughly deserves a 
cheer that instead of letting it be crowd- 
ed out, we’re going to crowd it in, is the 
“REPORT TO EMPLOYEES” of the 
Peoples-Pittsburgh Trust Company. As 
vice president John Kinneman, Jr., mod- 
estly says, it is no longer an unusual 
procedure for American corporations to 
issue annual reports to their employees, 
but it is quite true, so far as we know, 
that this is the first banking institution 
to do so. 

But much more important than the 
“first,” is the fact that this is a good 
straight-forward, honest job. Orchids 
to the Peoples-Pittsburgh for not only 
having a swell idea, but for carrying it 
out on a note of sincerity, with neither 
condescension nor phoney back-slapping. 
Go thou and do likewise! Write for a 
copy of it. You know that Peoples-Pitts- 
burgh is headed by a trust fraternity- 
brother—Gwilym Price—who recognizes 
the value of swapping ideas. 

We particularly like these sentences: 
“Just as the stockholder has invested his 
money in our Company, so you have in- 
vested your time, your intelligence and 
your energies in its interest and your 
own. Of course, therefore, you are thor- 
oughly interested in knowing everything 
possible about the Company’s affairs as 
they relate to you, as well as to our stock- 
holders, our customers and the commun- 
ity at large.” 
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Facts First, Please! 


Complete Data Necessary for Effective Planning 


RICHARD A. EVANS, JR. 
New York City 


S luncheon was drawing to a close, 

my guest, an attorney, looked at his 
watch and broke all records leaving the 
restaurant. His parting remark was 
that he had to get uptown to an art 
gallery. Later I asked him what he was 
doing at the art gallery; his story was 
the same one that has been repeated 
many times. From an estate reputed 
to be in the neighborhood of seventeen 
million dollars, all that remained was 
a two and a half million dollar tax claim 
and an art collection. Would there be 
anything left after the tax claim was 
settled? His answer was that the ex- 
ecutors did not think they could even 
meet the claim. 

From careful review of the case, one 
glaringly obvious fact stood out above 
all others: that all the advisers and at- 
torneys who had in the past been em- 
ployed by the deceased had worked in- 
dependently of each other and had only 
been given the information pertinent 
to the one particular transaction in 
which they were at the time involved. 
No one had all the facts, that is enough 
intelligently to direct the client toward 
an orderly planning of his estate con- 
servation and distribution problems. 

Errors like this do not correct them- 
Selves—someone or some group, who 
collectively perform the services, must 


realize the problem and its cause. Like 
many of these problems the solution will 
be inconvenient to all concerned—in the 
end, however, it will benefit those same 
people. Something must be done to jar 
them out of their present self-compla- 
cency. It is my feeling that if we had 
a starting point, an automatic gambit, 
the solutions would be a matter of good 
judgment. 


The Approach 


S a beginning, let me say that this 
is directed to those people who are 
interested in estate planning in its com- 
plete scope. These thoughts are in- 
tended for those who have been practic- 
ing within the confines of their own 
particular fields without regard for the 
inevitable problems which arise when 
one piece of the jig-saw puzzle is moved 
without due regard for the remainder. 
We are not here concerned with “fault 
finding,” but with finding the best 
method of approach to the problems we 
will later be called on to solve. If it 
were possible for one man to have been 
the funnel through which all the ac- 
tions taken by a client passed, the first 
step in estate planning would be auto- 
matically solved. But such is not the 
case for we are constantly meeting the 
client in midstream. He is usually well 
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along the path of property accumula- 
tion, in the course of which he has been 
dealing with many people, each making 
some contribution to the whole but 
usually confined to one part of the 
sphere. 

Most men we will deal with in this 
work will agree that they spend all of 
their time in effecting the gains from 
their business or profession and pre- 
cious little time in consolidating those 
gains. 


Get to the Facts 


On client has bought insurance 
from several agents—he has dealt 
with several attorneys—with several 
banks—each performing more or less 
competently in his own capacity and 
acting on the single problem before him, 
usually without regard to the whole. 

We find ourselves confronted with 
many types of property, each in itself 
subject to a different status. Each client 
will have his own objectives and family 
problems. In addition, these objectives 
are not static but change with the de- 
velopment of the family numerically, 
financially and socially. 


It is because of this abacadabra that 
the first important step in planning an 
estate is the securing of accurate fac- 
tual information. Furthermore, this 
factual information myst include ob- 
jective direction by the client, for with- 
out this all the details which go to make 
up his wealth and his family would be 
useless. 


Integration of Information 


HO is to take the initiative to ac- 

cumulate and correlate this fac- 
tual information and direction? It 
seems to me that there is a definite re- 
sponsibility which must be assumed by 
all the purveyors of services which col- 
lectively go to make up estate planning. 
In the average estate it falls to three 
people, the attorney, the trust man, and 
the insurance man. The accountant is 
also a contributor in this field, and of 
course many others in the larger es- 
tates.* 


*cf. Koster, “‘A Conception of Estate Plan- 
ning,” Jan. 1941 Trusts and Estates 61. 
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It is impossible to tell where the es- 
tate study is going to originate and for 
this reason it is necessary for each of 
these people to realize the necessity of 
complete information. Not only do they 
need this to perform competently in 
their own capacity but they must be 
able to direct the client to the others 
who are necessary to complete the job. 
Each of these men must know what the 
other has to offer in relation to any 
given set of facts. 


A major reason why there are so 
many estates in such an abominable 
position is the lack of initiative to col- 
lect this vital information on the part 
of those who collectively perform the 
service of estate planning. By lack of 
initiative I mean that for one reason or 
another these men have found excuses 
to perform in their own limited capacity 
without regard to other inseparable 
problems which must arise in the nor- 
mal course of the client’s life and busi- 
ness. If these same men were possessed 
of all the facts and objectives of their 
client, the inevitable result would de- 
mand the close cooperation of all those 
who serve in some capacity in estate 
planning. 


It seems axiomatic that one man can- 
not cover all the business as well as 
legal aspects of the plan, whoever he 
may be. An attorney is the sine qua non; 
the client cannot effectuate the complete 
plan without him. The Trust Officer 
and Insurance Man inescapably have a 
role to play in varying degrees of im- 
portance. The Accountant, Investment 
Banker, Investment Counsel and the 
Economist come in only when the facts 
of the case demand their services. We 
know whose services are needed only 
when we have all the facts. 


Now Is The Time 


OME will say that their clients give 

them only the facts which are per- 
tinent to the present problem in hand, 
whether it be a codicil to a will, new 
insurance, a new trust, etc. Some will 
say they have attempted to obtain the 
additional facts necessary to do a com- 
petent job and have failed to get them. 
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I will admit that in the case of the old- 
sters it is extremely difficult if not im- 
possible. They may be relegated to the 
class of people who believe in the “hid- 
den ball” play. “The less the other fel- 
low knows about my business the bet- 
ter.’ Men who have attained their 
business maturity in the last two de- 
cades know that the government has 
ruled out that play. The benefit of this 
new rule is doubtful—ex-Justice Holmes 
once said, “Candor is the most subtle 
form of chicanery.” At the same time 
it seems to me that there is a natural 
abhorrence to asking a new client for 
such a vast amount of detailed informa- 
tion. 


On the other hand if we attempt to 
wait through the years until we feel 
that we are more secure in our rela- 
tionship, the job will never be done. It 
may be too late. This information must 
be collected early in the relationship 
and can be gotten in most cases by 
adroitness in painting the picture of the 
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possible disaster. Naturally the Trust 
Man and the Insurance Man are in the 
best position to do this because they 
can sell their services, while the lawyer, 
bounded on the north and the other 
three sides by tradition and precedent, 
cannot employ sales tactics. 


Making the Right Start 


OME men in this field have devel- 

oped comprehensive forms to be 
used when securing this information, 
just to be sure they have covered the 
ground thoroughly. I am not convinced 
of their necessity provided one does a 
careful and thorough job. I know of 
no one who practices constantly in this 
field who uses such forms except for 
show. 


The whole question resolves itself in- 
to the question of whether the indivi- 
duals involved in this field of endeavor 
wish to recognize their responsibilities 
to their client and his family. If they 
continue to draw a will without all of 
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the facts and objective direction, sell 
a life insurance policy or a trust ac- 
count without consulting those same 
facts, they have performed, or run the 
risk of, a disservice to their client. 
There are so many elements today 
that cannot be adequately protected 
against, that surely we must coordinate 
our functions against those we can pro- 
tect. We will automatically proceed 
along the right road if we start right. 
The starting point is the accumulation 
of all the factual information, together 
with objective direction by the client. 


[In the next issue will appear an 
article dealing with the factual in- 
formation itself and the reason why 
each fact is necessary. Ed. Note.] 


Why A Corporate Trustee? 


Referee Jeremiah F. Conner recently filed 
a report in the New York Surrogate’s Court, 
recommending that four persons who were 
removed as executors of the $803,500 estate 
of David Israel, real estate operator who 
died on March 7, 1927, be held accountable 
for $91,802, said to have been lost “through 
waste and neglect.” The report found that 
one reason for the removal of the executors 
was their failure to obey the mandate of 
the testator to “set up trusts and accumu- 
late the income.” Among the amounts sur- 
charged to the former executors in the 
hearings before Referee Conner were the 
withdrawal of commissions as executors 
without court order, totaling $24,000; fail- 
ure to pay the New York State transfer tax 
in time, $6,439; failure to pay the Federal 
estate tax within one year after the date 
of Mr. Israel’s death, $6,165; and interest 
and penalties on unpaid real estate taxes, 
$3,833. 
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Trust Activities in Georgia 


The Trust section of the Georgia Bankers 
Association wil meet in Macon, April 16th. 
The following program has been arranged 
by Thomas A. Lamar, vice president and 
trust officer of the First National Bank of 
Rome, who is chairman of the Trust Com- 
mittee of the Association: 


Recent legislation affecting Trust Insti- 
tutions, Benning Grice, Attorney-at- 
Law, Macon, and a member of the 
Georgia Legislature 


Life Underwriters and Trust Officials, 
David Marx, Jr., assistant general 
agent, Massachusetts Mutual Life In- 
surance Company, Atlanta, and a mem- 
ber of the Million Dollar Round Table 
Club 


Will Contests in Georgia Law Schools, 
Carroll Payne Jones, trust officer, 
Trust Company of Georgia, Atlanta 


“My Work at the Graduate School of 
Banking,” Franklin Nash, assistant 
trust officer, Citizens and Southern 
National Bank, Atlanta 


Development of New Business, N. Bax- 
ter Maddox, vice president and trust 
officer, The First National Bank of 
Atlanta 


Uniform Trust Fees in Georgia, L. M. 
McRae, trust officer, Citizens & South- 
ern National Bank, Savannah 


This meeting will be held at the Dempsey 
Hotel, immediately preceding the General 
Convention of the Georgia Bankers’ Asso- 
ciation, which opens its Fiftieth Session 
that evening. About 40 trust men are ex- 
pected to attend. 

Paul Conway, chairman of the Commit- 
tee on Relations with Trust Officers of the 
National Association of Life Underwriters, 
addressed the Atlanta Life Insurance and 
Trust Council Friday, March 28th. Ar- 
rangements for Mr. Conway’s visit to At- 
lanta were made by Holcomb Greene, gen- 
eral agent for the Guardian Life Insurance 
Company, president of the Council, and Car- 
roll Payne Jones, trust officer, Trust Com- 
pany of Georgia, who is vice president. 


Chicago—CLIFFORD S. YOUNG, vice 
president of the Federal Reserve Bank, in 
active charge of the institution since the 
retirement of George J. Schaller, has been 
elected president. 





Estate Taxation of Life Insurance Proceeds 


Premium Payment Becomes the Big Issue 
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HO paid the premiums? This 

question will be asked time and 
again in the months that lie ahead. In 
every case involving life insurance poli- 
cies issued after January 10, 1941, 
whether or not the proceeds (in excess 
of the $40,000 now statutorily exempt) 
will be includible in the decedent’s gross 
estate, will depend upon who paid the 
premiums. 

Such is the effect of Estate Tax Regu- 
lations 80, as amended by T.D. 5032, 
approved on January 10, 1941. Should 
the revised Regulations be upheld, and 
there is every reason to believe that they 
will, the entire problem of estate taxa- 
tion of life insurance proceeds will take 
on a new complexion. To appreciate the 
severity of the change, it becomes essen- 
tial to delve into the background of the 
taxation of life insurance proceeds. The 
law as we have known ‘it must be con- 
trasted with the Regulations as they 
now exist. With the aid of an adequate 
comparison, it might then be possible to 
draw certain inferences. 


Status Under Old Law 


ECTION 811 (g) of the Internal Rev- 

enue Code states that proceeds of 
life insurance are includible, “to the ex- 
tent of the amount receivable by the 
executors as insurance under policies 
taken out by the decedent upon his own 
life; and to the extent of the excess over 
$40,000 of the amount receivable by all 
other beneficiaries as insurance under 
policies taken out by the decedent upon 
his own life.”1 It would seem, from a 
reading of the Section, that no problem 
exists, since the limitations to which the 


1. Insurance proceeds first made taxable under 
Revenue Act of 1918. (Effective February 24, 
1919). 1926 revision in Regulations after Lew- 
ellyn v. Frick, 268 U. S. 238. 


exemptions extend are unequivocally de- 
fined. Were it not for Article 27 of Reg- 
ulations 80, which reigned full sway 
prior to January 10, 1941, this might be 
so. It was Article 27 which came to the 
rescue of the man in the higher brackets. 
It was within the orb of this provision 
that trust officers, lawyers and life un- 
derwriters alike quickly found the com- 
forting refuge, which they unhesitating- 
ly recommended to their respective 
clients. 


Article 27, Regulations 80, read as fol- 
lows: 


“Insurance receivable by other bene- 
ficiaries——The statute requires the in- 
clusion in the gross estate of the dece- 
dent of the proceeds of any policy, or the 
aggregate proceeds of all policies, not re- 
ceivable by or for the benefit of dece- 
dent’s estate, to the extent that such pro- 
ceeds exceed $40,000, regardless of when 
the policy was or the policies were issued, 
if the decedent possessed at the time of 
his death any of the legal incidents of 
ownership.” 


It was the italicized phrase which 
served as a haven to the heavier tax- 
payer. 


As it stood, Article 27 virtually breath- 
ed liberality. It reflected just that de- 
gree of elasticity that the larger prop- 
erty holder needed to properly shape his 
estate plans. By renouncing all the legal 
incidents of ownership, if in fact he did 
renounce them, he could place substantial 
portions of his insurance holdings beyond 
the reach of the estate tax. True, many 
a taxpayer’s position was challenged with 
regard to the question of retention of 
legal incidents of ownership, but this, 
then, was the state of the law before 
January 10, 1941, when, all too suddenly, 
Treasury Decision 5032 came along. 
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Test Changed 


LTHOUGH the significant changes 

in the law can be found by contrast- 

ing Regulations 80, Article 27, in their 

old and revised forms, yet to comprehend 

the problem in its entirety, it is essential 

that Articles 25 and 26, as amended by 
T.D. 5032, be first briefly considered. 

Article 25 now states: 


“. . . Insurance receivable by bene- 
ficiaries other than the estate is consider- 
ed to have been taken out by the decedent 
where he paid, either directly or indi- 
rectly, all the premiums or other con- 
sideration wherewith the insurance was 
acquired. Such insurance is not con- 
sidered to have been so taken out, even 
though the application was made by the 
decedent, if no part of the premiums or 
other consideration was paid either di- 
rectly or indirectly by him (italics sup- 
plied). Where a portion of the premiums 
or other consideration was actually paid 
by another and the remaining portion 
by the decedent, either directly or indi- 
rectly, such insurance is considered to 
have been taken out by the latter in the 
proportion that the payments therefor 
made by him bear to the total amount 
paid for by insurance. 

“Life insurance not includible in the 
gross estate under the provisions of sub- 
division (g) of section 302 and article 
26, 27, or this article of these regulations 
may, depending upon the facts of the 
particular case, be includible under some 
other subdivision of section 302 and the 
articles of these regulations pertaining 
thereto, such as subdivision (c) in the 
case of insurance taken out by the dece- 
dent prior to the date of Treasury Deci- 
sion 5032 and also transferred by him 
prior to such date in contemplation of 
death.” 


Thus, whereas Article 25, in its amend- 
ed form, speaks of insurance as having 
been taken out by the decedent “where 
he paid . . . the premiums,” the same 
Article prior to the amendment referred 
to acquisition “of ownership or of a 
legal incident thereof” as a prerequisite 
to holding that the decedent took out 
the policy where he did not actually 
apply for it.* 


*“Insurance is considered to have been taken 
out by the decedent, whether or not he made the 
application, if he acquired the ownership of, or 
any legal incident thereof in, the policy,” etc. 
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Optimistic Illusion 


N some quarters the italicized phrase- 

ology in Article 25 has caused an 
optimistic reaction. Certain taxpayers 
have somewhat hastily concluded that it 
is merely a matter of having someone 
else pay the premiums, and have decided 
that such procedure can be easily ar- 
ranged. That this conclusion is both 
premature and lacking in sound founda- 
tion is not difficult to observe. A more 
studied understanding of what motivated 
the new language will cause one to real- 
ize that neither inventive nor ingenious 
circumvention is apt to avoid an inclu- 
sion merely because someone other than 
the insured paid the premiums. 

The words “directly or indirectly” are 
not to be blissfully ignored. It is these 
words which will give the taxpayer some- 
thing to think about, and which, more 
than ever before, will invite searching 
analyses into every set of facts with 
which the Courts are confronted. Fur- 
ther comment is deferred until after 
Article 27 is considered. 


What Date Controls 


HE parts of Article 27 (as amended) 
which merit noting are: 


“The amount in excess of $40,000 of 
the aggregate proceeds of all insurance 
on the decedent’s life not receivable by 
or for the benefit of his estate must be 
included in his gross estate as follows: 

(1) To the extent to which such in- 
surance was taken out by the decedent 
upon his own life (see article 25) after 
January 10, 1941, the date of Treasury 
Decision 5032, and 

(2) To the extent to which such in- 
surance was taken out by the decedent 
upon his own life (see article 25) on 
or before January 10, 1941, and with 
respect to which the decedent possessed 
any of the legal incidents of ownership 
at any time after such date or, in the 
case of a decedent dying on or before 
such date, at the time of his death... .” 


As in new Article 25, amended Article 
27 also lays stress on legal incidents of 
ownership. By virtue of Part (1), this 
article required in one fell swoop, that 
all proceeds in excess of $40,000 payable 
to named beneficiaries on policies taken 
out by the decedent after January 10, 





1941, be included in the decedent’s gross 
estate. Part (2) draws the dividing 
line by allowing a further exemption on 
“a renunciation of legal incidents of 
ownership” basis as to proceeds payable 
under policies issued prior to January 
10, 1941. 


Contrast with the language above re- 
cited, Article 27 in its former wording, 
as quoted earlier. It should be observed 
that Article 27, in both its old and new 
form, refers to the retention of legal in- 
cidents of ownership. Since proceeds pay- 
able under many policies issued prior 
to January 10, 1941, will undoubtedly 
be involved in litigation concerning the 
true values of decedents’ gross estates, 
it is essential to note the date which con- 
trols with regard to the incidents of 
ownership. 


The law fixing date of death as con- 
trolling was established in Chase Na- 
tional Bank v. U. S., in 1929. The 
thoughts entailed in this decision led to 
the Regulations embodying the death 
date rule. This rule is continued with 
respect to a decedent who took out in- 
surance on his own life on or before 
January 10, 1941, and died on or before 
that date. If, on the other hand, the in- 
sured continued to live after January 10, 
1941, and retained any of the legal in- 
cidents of ownership after that date, the 
amended Regulations require the inclu- 
sion of the excess proceeds (to the extent 
that he paid the premiums), irrespective 
of whether or not those incidents of 
ownership were retained at the time of 
his death. 


Big Question Open 


T might now be in order to look to 

certain of the leading cases decided 
in the past, in the hope that some idea 
can be gained as to what to expect from 
this point on. 


That the language of the amended 
regulations will be strictly construed, 


there is little doubt. In 1938 the U. S. 
Supreme Court indicated where it stood 
on the question of premium payments in 


2. 278 U. S. 327 (See Chase case also for discus- 
sion by Court as to what constitutes an “‘inci- 
dent of ownership.’’) 
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deciding the Lang case. Where it ap- 
peared that the premiums had not been 
paid either directly or indirectly by the 
insured, the Court stated: 


“In the absence of a clear declaration 
it cannot be assumed that Congress in- 
tended insurance bought and paid for 
with the funds of another than the in- 
sured and not payable to the latter’s 
estate, should be reckoned as part of 
such estate for purposes of taxation.” 


But the opinion rendered by the Court 
in the Lang case by no means disposes 
of the major problem. What constitutes 
payments of premiums directly or in- 
directly by the “insured” is the big ques- 
tion. This issue is bound to be scrutin- 
ized both searchingly and challengingly 
in those cases yet to be argued. 


Bailey Case Recalled 


N May 29, 1939, the now famous 
Bailey case was first decided by the 


8. Lang v. Commissioner, 304 U. S. 264. See 
also Walker v. U. S., 83F. (2nd) 103. 
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Court of Claims‘. It will be remembered 
that Walter Bailey had assigned six in- 
surance policies to his wife, also naming 
her as “life owner” of the contracts. 
Simultaneously he: made his son “con- 
tingent life owner” of the policies, reserv- 
ing to himself the right to become “life 
owner” again only in the event that both 
wife and son predeceased him. 


When the matter was first heard, the 
Court, having decided from a mass of 
conflicting evidence that the decedent 
paid the premiums after the six policies 
were assigned, held the proceeds in ex- 
cess of $40,000 to be taxable. Upon re- 
argument, testimony having been pre- 
sented by Mrs. Bailey substantiating her 
contention that she paid the premiums 
on the policies after they were assigned, 
the Court, on December 4, 1939,5 modi- 
fied its former decision and ordered that 
the excess tax collected be refunded with 
interest. 


An article by the writer, in the Aug- 
ust 1940 issue of “Taxes, The Tax Maga- 
zine,” contained the following comment 
concerning the Bailey case: 


“Forgetting for the moment the ruling of 
March 4, a paragraph which appeared in 
the December 4, 1939, opinion rendered by 
Judge Littleton, is worth noting. 


“The case was originally tried and sub- 
mitted upon the proposition that the pro- 
ceeds of the insurance policies could not 
under the provisions of Sections 302 and 
401, supra, be included in the gross estate 
for the purpose of determining the net 
estate subject to tax, even if the decedent 
had continued after the assignment to 
pay the premiums. The former opinion 
of the court stands as authority that 
where the decedent continues to pay the 
premiums the proceeds must be included 
in the gross estate. The Departmental 
Regulations are not inconsistent with this 
view. The former opinion is modified 
only to the extent that it may be regard- 
ed as holding that Sections 302 and 401 
require the inclusion in the gross estate 
of insurance proceeds under policies un- 
conditionally assigned where the pre- 
miums are subsequently paid by the bene- 
ficiary, or the person to whom assigned, 
from his or her own funds. 


4. Bailey v. United States, 27 Fed. Supp. 617. 
5. 80 Fed. Supp. 184. 
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“It is possible to glean a two-fold pre- 
requisite to non-taxable proceeds, upon 
which the full court agreed; a two-fold pre- 
requisite which may very likely be heard 
from many times again in the months to 
come. One half of the condition to be 
met, ... is that the unconditional assignee 
pay the subsequent premiums. The other 
half of the requirement is that the assignee 
or transferee pay such subsequent pre- 
miums, ‘from his or her own funds.’ For 
the large part, great care is being taken 
today to conform with the first half of this 
two-fold prerequisite. Failure to properly 
understand and religiously comply with the 
remaining half, however, is not at all un- 
common, and this needless lack of precau- 
tion is bound to take its toll. For there are 
many transactions being currently negoti- 
ated which might comply with a strict in- 
terpretation of the law today, but which, 
most short-sightedly, fail to anticipate the 
law that is now in the making.” 


Attention is called to the last two sen- 
tences in the excerpt for the purpose of 
illustrating that the tax authorities have 
been consistent in their position. The 
new Regulations merely seek to accom- 
plish, through indisputable phraseology, 
that which Judge Littleton had already 
indicated could be done. Judge Littleton 
stated that subsequent premiums should 
be paid “from his or her own funds,” 
if tax exemption of the proceeds was to 
be claimed. Revised Regulations 80 lend 
more force to the government’s position, 
for, in making reference to premium pay- 
ments, they inject the words, directly and 
indirectly. 


Legal Incidents of Ownership 


HE Bailey case did not end on De- 

cember 4, 1939. It will be remem- 
bered that Mr. Bailey reserved to him- 
self the right to become “life owner” of 
the contracts again in the event that 
both his wife and son died before him. 
This “possibility of reverter” raised a 
distinct question as to whether or not 
Bailey had renounced all of the legal in- 
cidents of ownership in the policies which 
he had assigned. 


The issue was dangling in mid-air 
when Helvering v. Hallock® made its ap- 
pearance. Impliedly indicating that the 


6. 60 Sup. Ct. 444. 
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possibility of reverter constituted a re- 
tention of legal incidents, the Court held 
that the transfers made by the decedent 
in his lifetime were intended to take ef- 
fect in possession and enjoyment at or 
after his death. So forceful was the 
Hallock decision, that the Government, 
relying on the reasoning to be found in 
this case, was able to go back to Mrs. 
Bailey and recover the excess tax? that 
it had already been ordered to repay to 
her. 

One might imagine that with the lang- 
uage of Judge Littleton’s opinion of Dec- 
ember 4, 1939, and the decision in the 
Hallock case, that no New Regulations 
were necessary. However so consider- 
ably has the law been beclouded by dis- 
putatious stands, equally tenable on the 
one side as the other, that the Treasury 
Department decided to promulgate a 
clear-cut wedge. Why worry about what 


is and what is not a legal incident of 
ownership? Why be annoyed and incon- 
venienced with questions of whether all 
legal incidents of ownership have been re- 


nounced? Why ail the fuss and accom- 
panying expense, when all that need be 
asked is, who paid the premiums? 


As to new insurance issued after Jan- 
uary 10, 1941, if it is found that the de- 
cedent paid the premiums, either direct- 
ly or indirectly, it is not necessary to pro- 
ceed further. It is only where the facts 
support the contention that he did not 
pay the premiums that the Department 
need concern itself with the issue of legal 
incidents of ownership. (See discussion 
under subhead “Savings Paragraph 
Over-Emphasized,” infra). Of course, 
under Part (2) of Article 27, quoted 
above, that issue, in addition to premium 
payments, remains material with respect 
to insurance taken out before January 
10, 1941. 


If the solution to these long-standing 
problems has been found, how will it 
operate? Are we to conclude that where 
the decedent’s wife, the named benefic- 
iary, made the premium outlays from 
her own account, that the proceeds in 
excess of $40,000 are to be excluded from 
the decendent’s gross estate? Or are 
we, perchance, to dig a little deeper? 


_—_—— 


7. March 4, 1940, 31 Fed. Supp. 778. 


Clifford Case Offers Cue 


HE language employed in the Clif- 

ford case® would appear to have no 
relevancy to taxation of life insurance 
proceeds. Yet, for all its apparent remote- 
ness, certain phraseology to be found in 
the majority opinion by Mr. Justice 
Douglas should be considered, for he hit 
upon some of the very thoughts which 
are likely to be heard in future cases in- 
volving estate taxation of life insurance 
proceeds. 


Upon finding that the facts as a whole 
suggested that Mr. Clifford was the own- 
er of the property which he held in trust 
for his wife, Justice Douglas not only 
indicated that “household arrangements” 
sometimes serve taxpayer conveniences, 
but also took occasion to say: 


“Our point here is that no one fact 
is normally decisive, but that all con- 


8. Helvering v. Clifford, 60 Sup. Ct. Rep. 554. 
This case, it will be recalled, taxed the income 
to the grantor of a Short-Term trust. 


Courtesy “The Dark Horse,” London 


“BLIMEY! I wish I’d kept my overdraft 
at this bank.” 








siderations and circumstances of the kind 
we have mentioned are relevant to the 
question of ownership and are appropri- 
ate foundations for findings on that is- 
sue.” 


The Supreme Court is scrutinizing 
every new situation with which it is con- 
fronted, and in face of such tremendous 
Government needs for cash, it will con- 
tinue to peer even still more searchingly 
at each new set of facts before it. It 
will analyze family relationships; it will 
break down objectives; it will, as never 
before in the history of its being, ex- 
amine the motivating factors in light of 
doubtful facts, to the end that it might 
determine just what actually occurred. 

The new Regulations state that where 
the insurance premiums have been paid 
by the beneficiary, the proceeds do not 
comprise a part of the decedent’s estate. 
But when have the premiums been paid 
by the beneficiary? In the Bailey case, 
Judge Littleton indicated that the prem- 
iums paid by the subsequent transferee 
should be so paid from “his or her own 
funds.” In the Clifford case, cognizance 
was taken of “household arrangements.” 
In light of these two thoughts then, seem- 
ingly greatly dissimilar, yet actually 
bound through the same parental stimuli, 
what are we to expect when ultimately 
the Supreme Court is expressly confront- 
ed with the factual question of, who paid 
the premiums? 

Is the Court going to accept the bene- 
ficiary’s story that she paid the prem- 
iums, and consider the checks drawn by 
her on a private account as evidence of 
such substantiating character as to war- 
rant a decision in her behalf? Or, is it 
going to pry more penetratingly into 
the facts, and ask: How did that pri- 
vate bank account come into being? 
What, Mrs. Beneficiary, was the source 
of your income which enabled you to 
make the deposits which you later drew 
upon? By virtue of what proof do you 
contend that you, with your funds, paid 
the premiums on the insurance policies? 


A Glimpse at Supreme Court Answer 


T the pain of being criticized for 
reaching beyond the bounds of mere 
disquisition, an attempt at fore-reading 
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what is to come is herein proposed. It 
is believed that the Supreme Court, upon 
reviewing the question of who paid the 
premiums, some months hence, may pos- 
sibly announce: 


“The purpose of the amendment to the 
Regulations was to make insurance proceeds 
on all policies issued after January 10, 1941, 
in which the decedent paid the premiums, 
subject to tax as part of his gross estate. 

“These amendments were effected with a 
two-fold thought in mind. First, a clear- 
cut line was to be drawn so that the ques- 
tion of the taxation of life insurance pro- 
ceeds would cease to be enshrouded in a 
mist of conflicting legalistic views regarding 
that all too little understood phrase, “re- 
nunciation of all legal incidents of owner- 
ship.” And second, wherever it appeared 
that the premiums were not paid by the 
beneficiary, the proceeds were to be subject 
to the estate tax. 

“A payer of premiums is not one who 
draws upon funds for the purpose of mak- 
ing premium outlays. In legal contempla- 
tion, the definition goes far beyond such 
meaning. The premium-payer, in addition 
to being the individual who goes through the 
physical processes of negotiating with the 
insurance company, must simultaneously 
have in fact used her own money for such 
payments. 

“Where it appears that the beneficiary 
did not possess either sufficient monies of 
her own or an independent source of in- 
come upon which to draw to defray the 
premium costs, how can it be said that 
she paid the premiums? Contradictorily, it 
seems clearly established that from time to 
time the decedent placed certain financial 
means within the reach of the beneficiary, 
with the single purpose of enabling her to 
make the necessary premium disbursements. 
Proceeds payable under policies on which 
the premiums were paid under such circum- 
stances must necessarily be included as part 
of the decedent’s taxable estate.” 


Where Premium Payment Is 
Immaterial 


EGULATIONS 80, Article 26 (as 
amended) merits a brief observa- 
tion is passing. This Article reads: 


“Insurance in favor of the estate.— 
The statute requires the inclusion in the 
gross estate of all insurance receivable 
by the executor or administrator or pay- 
able to the decedent’s estate, and all in- 











surance which is in fact receivable by, 
or for the benefit of, the estate. It in- 
cludes insurance effected to provide funds 
to meet the estate tax, and any other 
taxes, debts, or charges which are en- 
forceable against the estate. The man- 
ner in which the policy is drawn is im- 
material so long as there is an obligation 
legally binding upon the beneficiary, to 
use the proceeds in payment of such 
taxes, debts, or charges. The full amount 
of the proceeds so receivable, without the 
benefit of any exemption, forms a part 
of the gross estate, though all the pre- 
miums or other consideration wherewith 
the insurance was acquired may have 
been paid by a person other than the 
decedent (italics supplied). If the de- 
cedent procured insurance in favor of 
another person or corporation as col- 
lateral security for a loan or other ac- 
commodation, the insurance is considered 
to be receivable for the benefit of the 
estate. The amount of the loan out- 
standing at decedent’s death will be de- 
ductible in determining the net estate, 
and the interest thereon will be deduct- 
ible in accordance with the provisions of 
article 36.” 


The italicized sentence was not to be 
found in the earlier Article. The fact 
that its injection into Article 26 will 
serve as an additional source of govern- 
mental revenue, requires neither explan- 
ation nor emphasis. 


Savings Paragraph Over-Emphasized 


ROBABLY more significance than is 

actually warranted is being attached 
to the last paragraph in Article 25 (as 
amended). However, because of the add- 
ed alarm which these few additional sen- 
tences have summoned, some comment 
is necessary. 


The Treasury Department has provid- 
ed that life insurance proceeds which 
might not be includible in the decedent’s 
gross estate under the sections of law 
hereinbefore discussed, might be includ- 
ible under some other part of the law. 
There is little given to the government 
by virtue of that paragraph, which it did 
not already have. It might be termed 
a “savings paragraph.” It merely sug- 
gests, in so many words, that the new 
remedies for ‘loophole plugging’ are not 
In substitution for the old. It states, 


APPLYING MODERN 
METHODS TO 
TRUST PROBLEMS 


Managing investments today 
involves such complexities 
that it is very difficult 
for any individual to cope 
with them all. In the care 
of trusts at The Northern 
Trust Company no single 
judgment prevailse Each 
member of the seasoned 
staff is especially quali- 
fied in some phase of trust 
activitye These men render 
service in keeping with 
their long experience, and 
make available their come 
bined judgment to meet the 
problems of each truste 
Probate, estate management, 
corporate trusts, are here 
treated with equal thor~ 
oughness and efficiency. 


THE NORTHERN [RUST 
CoMPANY 


=- ort = 


FIFTY SOUTH LA SALLE STREET 
CHICAGO 





SINCE 1893 


“The oldest Trust 
Company in the Paci- 
fic Southwest” Fully 
equipped to render 


TRUST SERVICE 


COMPLETE 


Title Insurance and 
Trust Company 


Los Angeles California 


in effect, “be forewarned, Mr. Taxpayer, 
we are not giving up anything. Just 
because we cannot collect the tax under 
Section 302 (g) or Article 25, 26 or 27, 
does not mean that we will forego our 
right to recovery under such section of 
the law where we are entitled to the tax.” 

Thus, it should be noted that whereas 
only one test—that of legal incidents of 
ownership—existed before, that test now 
becomes a secondary or reserve test in 
the hands of the Government. The prim- 
ary test consists of determining who paid 
the premiums. If it was the decedent, 
then the matter stops there. If it was 
someone else, then, and in those cases 
only, the secondary or reserve test will 
be invoked. For it is only where it ap- 
pears that someone other than the in- 
sured paid the premiums on policies is- 
sued after January 10, 1941 that the 
question of legal incidents of ownership 
is still most important.® 


Cue for Planners 


ORE and more the taxing author- 

ities are getting down to funda- 
mentals. In their interpretations of the 
tax law, the Courts are getting down to 
fundamentals. Possibly this is the cue 
for the taxpayer to do likewise. The new 
Regulations are not without liberality, 
nor without flexibility. Much still re- 
mains open to the taxpayer, through 
which he can meet his equitable share of 
governmental responsibilities and yet 
simultaneously guard his own individual 
interests. 


9. As to the case of old insurance, see discussion 
under the subhead “Legal Incidents of Owner- 
ship,” supra. 
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To achieve this two-fold task is not 
simple. Careful analysis of his individ- 
ual circumstances, insofar as they sing- 
ularly apply to the law as it now exists, 
is essential. Thoroughness in both pre- 
paration of plan and the execution of 
it are required. An understanding of the 
basic law is demanded. With these as 
his guiding aids, and with an approach 
to the problem which is both open-eyed 
and fair-minded, the man in the “higher 
brackets” need not fear, as so many al- 
ready do, that time alone will tax his 
estate out of existence. 


She Murmurs Still 


“Some day,” said Perkins B. McGill, 
“T’ll take an hour and make my will. 
It is a job that I despise, 
Although I know it’s sane and wise, 
For it reminds the shrinking skate, 
That he’ll be some day in a crate, 
And o’er his head the goats will browse 
And also sheep and bobtailed cows. 


It should be done, I must admit, 
And shortly I’ll attend to it, 

But just at present, as you see, 
I’m busy as a bumble bee; 

And I shall let it slide, I wot, 
Until my work slacks up a lot.” 


While he pursued his useful game, 
A dark blue auto climbed his frame. 
He gave a few brief anguished pants, 
And bade farewell to wife and aunts, 
And journeyed to that shining shore 
Where autos butcher folks no more. 


And his affairs were badly mixed; 

To get things straightened up and fixed, 
Administrators and their clan 

Came in a stately caravan. 
A second cousin filed a suit, 

A nephew looked around for loot, 
And creditors sprung big accounts 

And fakers asked for large amounts, 
And hungry relatives appeared 

With claims detestable and weird. 


And when it was all settled up, 
The widow drew the airdale pup, 
And all the balance went to pay 
The costs—which is the good old way. 
The widow’s busy scrubbing floors 
And doing other drastic chores, 
And as she toils she murmurs still, 
“If Perkins had but made a will.” 


—“The Associate Press,’”’ published by the Trust 
Company of Georgia. 





Creating and Conserving Estates 


Cooperative Activity Between Life Underwriters and Trust Officers 


HOLGAR J. JOHNSON 
President, The Institute of Life Insurance 


N this modern day with its complex 

business, personal and governmen- 
tal problems, the importance of the 
creation and conservation of estates 
takes on an added significance, and be- 
cause of that fact, it is imperative that 
all agencies which can and do make a 
contribution to the solution of the crea- 
tion and conservation problem should 
work in closer cooperation. 


I am happy to note the growth of co- 
operative programs between the life 
underwriters and the trust officers, be- 
cause we can supplement each other in 
helping to do the job for which we are 
responsible. Over these years during 
which it has been my privilege to be as- 
sociated with the business of life in- 
surance, I have often seen differences 
of opinion cleared up simply by know- 
ing the other fellow and knowing some- 
thing of what he is trying to accomp- 
lish. 


This prompts me to say that while 
both of us, the life underwriters and the 
trust officers, are working for a closer 
relationship through our trust councils 
and through our committees established 
for cooperative activity between our in- 
dividual associations, I 
would like to make several 
suggestions which I feel 
would be mutually helpful. 


Know Each Other 


IRST, I would recom- 

mend that each of us 
make the opportunity for 
a closer personal associa- 
tion, for I find that when 
I know the trust officer 
and when he knows me, we 
Come to a common ground 
of understanding and ar- 
rive at a quicker solution 


weer 


to the problem of the client than when 
we do not know each other. After all, 
this merely means that each takes a 
little greater interest in the other fellow 
and seeks the means of promoting that 
interest. 


Second, wouldn’t it be fine if we 
could know a little bit more about the 
intimate details and have more facts 
about each other’s job, for, frankly, if 
the life underwriter knew more of what 
the trust officer’s job really is and what 
he is really trying to do, I am sure the 
life underwriter could render a greater 
service, not only to his client but to 
the trust officer. The same might be 
true if the trust officer were a little 
more intimately acquainted with the job 
of the life underwriter. 


Yes, I know that each of us has a 
superficial knowledge of what the other 
fellow is really trying to do, but, after 
all, just how intimately do we under- 
stand each other’s job? Organizations 
such as ours, through our cooperative 
activity, could hold discussion groups 
and training classes so that each of us 
would then have a better understanding 
than we now do. 


Familiarity Brings 
Competency 


N calling attention to 

specific illustrations of 
the value of such cooper- 
ative activity, may I sug- 
gest the following from 
personal experience. Some 
time ago it was my priv- 
ilege to be called into con- 
sultation by a trust officer 
with his client. The prob- 
lem was one of an inade- 
quate estate to provide ne- 
cessary income, and the 
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trust officer was one who was more fam- 
iliar with the function of annuities than 
is usually found, and together we were 
able to solve the problem for the ben- 
eficiary. 

This same trust officer, because of 
the fact that he had a working know- 
ledge of a certain life insurance com- 
pany’s contract, known as the Convert- 
ible Income, which called for $23,680 of 
life insurance, which policy was created 
for the specific purpose of providing in- 
come over the period of acute depend- 
ency, was able to solve a similar prob- 
lem. 

Now, as to the other side of the situa- 
tion. Some months ago an agent whom 
I know was able to help his life insur- 
ance policyholder to solve what to him 
was a difficult problem in connection 
with his personal estate. This particu- 
lar life insurance man had a reason- 
able knowledge of the trust officer’s job 
and was thereby able to help his client 
create through the trust company a 
trust for his general estate because he 
knew that the trust company could 
manage the composite of real estate, se- 
curities and also provide the proper 
liquidation of the policyholder’s per- 
sonal business and make the assets of 
that liquidated business payable to the 
trust and thus solve a rather difficult 
and complicated problem. 


These things are so often taken for 
granted by us, for we do not realize 
that the other fellow is not familiar 
with our job. For instance, most life 
insurance men should know something 
of the powers of a trustee; the rela- 
tionship of a beneficiary co-trustee 
should be understood because I have 
seen several personal problems solved 
by the use of a co-trustee, when the 
wife, as a beneficiary, felt she could 
handle her own funds but was satisfied 
when she was named as co-trustee for 
she felt she had some say in the hand- 
ling of the fund, and at the same time 
received the benefits of the trust com- 
pany’s guidance and help. 


Building Public Relations 


HIRD, we both need to help create 
the right kind of public relations 
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for each other, or should I say, create 
the right kind of public understanding 
of each other. I believe that a recom- 
mendation by a good life insurance man 
of a trust officer often carries more 
weight with the public than would be 
the case should someone in the trust 
company recommend him. The same 
thing can be true where the trust officer 
says, “He’s a good life insurance man. 
I believe he knows his business.” And 
I don’t mean by this that a trust officer 
should promote an individual life insur- 
ance man; rather, he can recommend, 
when the question is asked, those men 
whom he knows as being capable. 


Recently I personally had the oppor- 
tunity of talking to one of my own 
clients in relation to the appointment 
of a guardian and the distribution of 
his personal estate by will. He had 
never had a personal contact with a 
trust company nor with any trust of- 
ficer, but naturally he knew the names 
of two or three trust companies, and, 
frankly, he had a preference, although 
he knew little or nothing of that par- 
ticular institution. I feel sure that the 
very fact that I was able to introduce 
him to the trust officer and at the same 
time assure him, my client, that he was 
in proper hands had its effect in creat- 
ing a wholesome third party influence 
with that particular trust company, and 
incidentally, because the trust officer 
did a fine job, it automatically streng- 
thened my position with my client. This 
is an example of building good public 
relations for the other fellow which 
helps all parties concerned. 


These are things which are being ac- 
complished by the cooperative activity 
between our respective groups, and I 
hope that we may continue to promote 
them because it will mean much better 
public service on the part of both of us 
toward helping America to create and 
conserve its estates, for we are each 
charged with a responsibility to help 
solve this problem. 


“Men are never so likely to settle a ques- 
tion rightly as when they discuss it free- 
ly.”—Thomas Macaulay. 





as 


Streamlining Probate Procedure 
What Can Be Done to Speed Up Estate Administration 


FRANK L. McAVINCHEY 
Judge, Probate Court, The County of Genesee, Flint, Michigan 


READ Judge Kettering’s very good 

article on streamlining the Denver 
Probate Court,* and gleaned much from 
it. I hope he and others may find an 
idea in this one. 

In any court maintaining a norm of 
upwards of $200,000,000 of property 
passing through or under trustee or 
guardianship there must be streamlin- 
ing if only the necessary work is to be 
done. As is true in Colorado, the Pro- 
bate Court in Michigan has been the 
target of the legislature for the handl- 
ing of all work which had to be done 
and no one else seemed willing or able 
to do, and seldom has the legislature 
missed. Besides the normal probate and 
juvenile work, we are burdened with 
condemnation and drainage proceedings, 
all types of mental work, crippled and 
afflicted children, dependent parents, de- 
layed birth registrations, changes of 
names, adoptions, liquor and drug ad- 
dicts, Township Zoning Boards, secret 
marriages and many other items that 
do not fall into classification of probate 
court work—in other words we are the 
Legislative Catch-all. 


*July 1940 Trusts and Estates 11. 


Streamlining to my notion indicates 
speed, smoothness and labor saving effic- 
iency. The equipment in this court first 
had to be streamlined, then methods, 
then law, and finally all put into one 
smooth-working machine. 


20 Seconds or Less 


IRST the calendar entries had to be 

checked—the daily chore which for- 
merly meant the lugging of various 95 
lb. books from a rack to a shelf and back 
again by a 92 lb. girl. (The books by 
the way cost around the same figures.) 
There were several of such books, each 
handling only 1,200 cases, so that some 
four or five had to be dragged around 
through a filing period of several hours, 
with occasional reference to older ones, 
there being some 22. 


Every time someone called or phoned 
concerning the progress of an estate it 
was necessary to finger an index com- 
piled by the year in which the case was 
started, and then after a laborious search 
either dig out one of those back-breaking 
calendar books or search a pouch file, 
consuming something like five minutes 
per query. Cases could not be moved 
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along, nor estates closed under a system 
such as that, hence the calendar card 
(reproduced here) was designed. This 
card, used with an expanding alphabet- 
ical index, places most of the necessary 
information within reach in 20 seconds 
or less. 

Upon it we find not only the calendar 
entries but the name and address of the 
executor, administrator or guardian, and 
in the unused space the name of the at- 
torney of record in the estate. It will 
be noted that the top margin is divided 
into months. By means of various col- 
ored metal tabs properly placed the next 
step in an estate is “tickled,” and if not 
taken by the fiduciary he is notified by 

ost card. Of course, in starting such a 
system after a court is over 100 years 
old, it is incumbent upon the starter to 
go over all of the old cases and in the 
meantime keep the new work progressing 
along the new lines of procedure. Con- 
sequently in all of the old estates, with 
thousands of them not closed, we noti- 
fied the fiduciaries, heirs, creditors, and 
bondsmen, and were successful in clos- 
ing most of the estates. Some defalca- 
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tions were located and in all but two 
cases the fiduciary made good. 


Getting Their Man 


HIS notification of the people in- 
volved brings results today. 

Promptness was demanded and prompt- 
ness is obtained. Methods were care- 
fully studied. Postcards advising the 
fiduciaries to call at the probate office 
were first used. They were partially 
successful, but a revised card telling the 
fiduciary that his inventory was missing, 
his account not filed or that some other 
procedure was necessary, generally gets 
results. 

Should those cards fail to dislodge the 
fiduciary, his bondsmen are notified — 
with splendid results—, and as a last 
resort a forthwith citation to appear is 
used, served by an officer of the court, 
and, like the famed Mounties, that al- 
ways gets the man. Usually he jumps 
into the car with the serving officer and 
seldom leaves the probate office without 
getting the estate in shape. 

On hearing days if the fiduciary fails 
to show up, his matter is adjourned one 
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week and he is notified to be present. 
If the hearing day happens to be on 
claims and he has not filed his inventory, 
he is instructed from the bench to file 
it at once, and generally it is filed before 
he leaves the office. If the estate is in 


position to pay claims at once, he is 
ordered to do so, and to file his final 
account as soon as he had paid the debts. 


Education too has played its part. 
Over 100 hours have been devoted to 
free courses on probate procedure, open 
alike to lawyers and laymen. ‘“Do’s and 
Don’ts,” drawn by this author, amended 
by Judge Chas. Arch of Hillsdale, pla- 
giarized (unknowingly) by a well known 
surety company, and distributed to every 
fiduciary, have aided materially. (Cop- 
ies can be had for the asking.) 


Cutting Down Forms and Time 


ESTIMONY is taken by a stenog- 
rapher but it is merely indexed, not 
transcribed, and unless ordered by the 
court or one of the parties no copy is 
made. The notes are kept permanently. 
All forms were simplified, and those 
requiring recording were designed in 
manifolding units. Thus we have dup- 
licate originals for the record books, all 
of which are of the loose leaf variety. 
Many forms were eliminated or combined 
into one form; for example the petition 
for license to sell or mortgage real es- 


SAN FRANCISCO 


tate takes the place of eleven different 
forms formerly used. The same simplic- 
ity is being developed in all of the forms. 


On hearing day the standard orders 
are all prepared before the files are placed 
on the bench, all accountings are checked 
and initialed by the register or one of 
the deputy registers of probate, with 
the result that normal hearings last not 
over three minutes per case. A copy of 
the order is handed to the fiduciary or 
his attorney and the original signed and 
filed by the judge. 


New Probate Code Helps 


HE author was named on a commit- 

tee of probate judges to study the 
probate law and to recommend changes 
to its annual convention. The changes 
recommended indicated only one possible 
course—a complete rewriting and revi- 
sion of the probate law. The legislature 
at our request provided for a study com- 
mission and I was among those chosen. 
This commission drew a code which be- 
came law in September 1939.* 


It provides for additional streamlin- 
ing. It shortens the time for hearing 
on claims from four months to a year 
under the old procedure to two months 


to four in the discretion of the judge. 


*See Wunsch, ‘‘Recodification of Probate Law,” 
Oct. 1939 Trusts and Estates 405. 





If a Delaware trust fits your 
needs, you can turn the 
Equitable’s broad fiduciary 
experience to good account. 


enti ny.W:38- 


TRUST COMPANY 
WILMINCTON, DELAWARE 


It shortens the time necessary to elapse 
before hearing from the date of the last 
publication from seven clear days to two. 
It permits sale of real estate, the peti- 
tion for license to sell having been con- 
sented to by all interested parties, upon 
one week’s publication. It makes the 
determination of heirs final and conclu- 
sive and not merely prima facie. It 
abolishes commissioners or referees on 
claims except in such cases in which 
contested claims develop. 

It establishes a definite time (60 days 
after the hearing on claims) within 
which a widow shall make her election 
to take under a will, dower, or distri- 
butive share. It provides that bonds 
with personal sureties must be renewed 
every year—thus requiring that the sure- 
ty as well as the fiduciary be notified and 
the accountings filed. It provides for 
personal liability on the part of the fidu- 
ciary to the heirs for any loss the heir 
might sustain, by reason of the fiduc- 
iary’s neglect to close the estate when 
it is ready for closing. 


Closing Time 


HUS, while waivers of jurisdiction 

are frowned upon by the courts, it 
is now possible, maintaining an action 
in rem, for the court to arrange to close 
an estate in three months or less as fol- 
lows: 


1. Open the estate, using waivers. 

2. File Bond. 

8. Court sets hearing on claims for 2% 
months. 

4. File petition for determination of 
heirs. 
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. Notice runs simultaneously with the 
claims notice. 

. Determination of heirs. 

. Closing of claims. 

. Final account consented to. 

. Order assigning residue. 

. Receipts from the heirs. 

. Discharge. 


The average estate can be closed eas- 
ily, with all publications included, in six 
months, and over 95% of the estates fall 
within that class. 


Now a concluding word. The probate 
code commission recommended, and the 
legislature adopted the following point: 
In addition to notice by publication which 
maintains the “In Rem” status of the 
probate proceedings, knowledge is given 
to the parties interested wherever pos- 
sible. This knowledge helps all to be 
contented, and aids not only in the clos- 
ing of estates but also in preserving close 
family relationships, and better under- 
standing. 


Clarification of Common Trust Report 


In the synopsis of the remarks on 
common trust funds by Oliver Wolcott 
in our February issue, there appeared 
two statements so expressed as possibly 
to convey erroneous impressions. In 
justice to Mr. Wolcott, we wish to fore- 
stall such possibility. 


In the first paragraph ending at the 
top of the second column of page 176, 
it was asserted that “the bank may 
charge to the fund the same sort of ex- 
penses which would be chargeable to 
individual accounts; in practice, this is 
limited to the expense of an indepen- 


dent audit.” The statement beginning 
“in practice,” attributed to Mr. Wolcott, 
was made by one of the delegates. What 
Mr. Wolcott said about audits was that 
the expense of an audit could be charged 
to the fund if made by outside accoun- 
tants, but not if by the bank’s own aud- 
iting department. 


In the following paragraph the phrase 
“assuming a unit originally was $10 
and increased to $11” should have read 
“assuming that unit originally was $10 
and that the common fund realized 
capital gains amounting to $1 per unit.” 





Repudiation of Family Trust Settlements* 
Essential Contents of Court Accountings and Private Releases 


SYDNEY G. SOONS and HARRISON F. DURAND 
Members of New York and New Jersey Bars 


ECENT decisions defining the obli- 

gations and liabilities of fiduciaries 
in respect to certain kinds of invest- 
ments have led to efforts on the part of 
inheritors of estates and trust funds to 
open up settlements long since made in 
order to attempt to visit a surcharge 
upon the fiduciary for improper or im- 
provident investments. This discussion 
will consider the manner in which a fidu- 
ciary, without unreasonable expense to 
the fund, can obtain a court decree or an 
out-of-court release which will afford 
substantial protection against subse- 
quent attempts at repudiation. We shall 
also deal generally with the content of 
the account and the methods by which 
its settlement may be accomplished. 


The binding effect of a decree or re- 
lease depends to an important degree on 
the facts disclosed in the account. Dur- 
ing the last decade, fiduciaries, following 
the procedure suggested by recent judi- 
cial decisions, and in good conscience, 
have developed the habit of submitting 
accounts containing much more detailed 
information than formerly. In the light 
of such revised practice it is appropriate 
to consider, by way of illustration, some 
of the matters which should be included 
as a matter of law. 


1. Valuations. — In certain jurisdic- 
tions there is no procedure for revalua- 
tion of securities. This is particularly 
true in intermediate accountings. The 
failure to revalue, or to include an ap- 
propriate statement that the valuations 
in the account are not intended to reflect 
the current market or fair value of the 
securities reported as on hand has been 
held to be a material misrepresentation 
justifying the reopening of a prior decree 
settling an intermediate account although 
it had not been the practice to revalue 
securities on intermediate accountings. 


*Excerpted from February 1941 issue of Columbia 
Law Review. 
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In the light of such decisions, fiduc- 
iaries, in submitting their accounts, 
whether final or intermediate, would ap- 
pear to be under a duty to qualify any 
statement of securities reported as on 
hand with a statement to the effect that 
securities have not been revalued for the 
purposes of the accounting and do not 
necessarily reflect the present fair or 
market value of such securities. Where 
securities are revalued, as is now the 
practice in final accountings, the basis of 
revaluation of securities not having a 
ready market value, i. e., mortgages or 
stock of closely held corporations, should 
be disclosed. 


2. Condition of mortgages which are 
in default.—It has now become the prac- 
tice to include in an account a statement 
of the condition of mortgages which are 
in default. The existence of such a state- 
ment in the account has received judic- 
ial recognition as a factor in denying 
the attempted repudiation of benefici- 
aries’ releases. 


3. Apportionment of dividends, ex- 
change of securities and like matters.— 
It is submitted that where transactions 
involving doubtful dispositions as _ be- 
tween life estate and remaindermen are 
reflected in the account as accomplished 
facts, the accounting party should sub- 
mit sufficient data to put the beneficiary 
on inquiry and to afford him the oppor- 
tunity to decide whether the treatment 
of such transactions by the trustee is 
proper as a matter of law, or is other- 
wise unobjectionable from his point of 
view. 


4. Self-dealing. — Occasionally, self- 
dealing is necessary in the proper ad- 
ministration of an estate or trust. The 
sale of stock of a closely held corporation 
to an individual fiduciary (member of 
the family) who is interested in the cor- 
poration and the logical successor to de- 
cedent’s position as the dominant per- 
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sonality of the corporation, is an example 
of legitimate self-dealing. In such cases, 
effective ways to bind the interested 
parties are to apply, on notice to all con- 
cerned, to the Court in advance for leave 
to make the sale; or to make the sale 
and reflect the transaction as an accom- 
plished fact in the account for judicial 
settlement filed thereafter. If the latter 
method is employed, the beneficiaries 
will be bound by the decree only if the 
personal interest of the fiduciary be fully 
disclosed in the account. 

5. Legality of investments when made. 
—Fiduciaries do not make it a practice 
to set forth in their accounts the illegal- 
ity of their own investments. The rule 
in New York is that such disclosure need 
not be made. The rationale of this pro- 
position is that the account contains suf- 
ficient information to put the parties on 
inquiry, and they have the legal right to 
call upon the fiduciary to disclose all the 
facts bearing on the question of legality 
which are peculiarly within his know- 
ledge, and can ascertain by independent 
investigation such other facts as may be 
necessary to determine the legality of 
any investment. 

6. Closely held corporations. — When 
the trust is the sole or majority stock- 
holder, the beneficiary is entitled to know 
the facts. The fiduciary may not con- 
ceal his activities inside the corporation 
behind the “corporate veil.” Balance 
sheets and profit and loss statements are 
generally considered necessary in such 
cases. The fiduciary should also disclose 
the nature and interest of any income he 
received as an officer or director of the 
corporation. 

When the trust owns less than a ma- 
jority of the stock the rights of the bene- 
ficiary are complicated by the rights of 
other stockholders, one of which is to 
keep the affairs of the corporation from 
becoming a part of the public records 
(except to the extent actually required 
by the court). However, the fact that 
the fiduciary individually receives a sal- 
ary as officer of the corporation or makes 
a personal profit from other business 
with the corporation, seems to require 
disclosure. 

7. Withholding facts from the record. 
—While the foregoing discussion indi- 
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cates that the fiduciary’s protection 
makes desirable the disclosure of all per- 
tinent facts concerning the administra- 
tion of the estate or trust, such disclos- 
ure may occasionally violate family and 
business confidences. When such situa- 
tions arise, counsel’s ability to “with- 
hold from the record” and at the same 
time make available to the interested 
parties all essential information concern- 
ing the acts of the accounting party nec- 
essary for the protection of the latter 
and to satisfy the court, properly earns 
the gratitude of the family more than 
any other service rendered by him to the 
trust. In judicial accountings, it is sub- 
mitted that family and business confi- 
dences should receive the utmost consid- 
eration from court and counsel in deter- 
mining the extent of such information 
to be included in the account. All public 
disclosure will of course be avoided in 
settlements by receipt and release. 


Settlement by Release 


1. Doctrine of presumptive fraud. — 
It has been said that to bind a benefic- 
iary by his release 


it must appear by full and satisfactory 
proof that the cestui knew all the facts, 
understood his legal rights and acted de- 
liberately in not objecting to an invest- 
ment he knew, or should have known, he 
had the right to object to. He cannot be 
held to have recognized the validity of a 
particular investment unless the question 
of its validity appears to have been 
brought to his attention... . 


It would appear from the rule stated 
that to bind the beneficiary, he must 
have examined the accounts to the extent 
that he understood the facts and apprec- 
iated his legal rights with respect to 


such facts. This can mean no less than 
that the fiduciary must be sure that the 
beneficiary not only reads but under- 
stands the account, and also understands 
all the legal principles that are applic- 
able thereto. Such requirements may 
make settlements by receipt and release 
of doubtful value; they invite repudia- 
tion and the visitation of financial hard- 
ship upon a fiduciary. How can a fiduc- 
iary be sure that the beneficiary knew 
the facts? 
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BUSINESS ESTABLISHED IN 


Mary Smith, beneficiary, may not want 
to incur the expense of employing coun- 
sel. If, in order to save delay and ex- 
pense, she is willing to execute a release 
discharging the fiduciary and if she says 
that she understands perfectly that, with 
the execution and delivery of such re- 
lease, she gives up any legal rights 
against the fiduciary (such as might be 
disclosed by a lawyer’s examination of 
the account on her behalf), it seems to 
us that in such circumstances no pre- 
sumption of fraud should be indulged 
in, and she should be bound as to all 
matters embraced in the account except 
for actual imposition or misrepresenta- 
tion. The New York Court of Appeals 
has recently so held in Matter of Schoe- 
newerg.* The rule of this case is pre- 
dicated on the submission to the bene- 
ficiary of an account containing facts 
sufficient to put the beneficiary on in- 
quiry. To satisfy the rule it would seem 


*See May 1938 Trust Companies (Trusts and 
Estates) 639. 
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that fiduciary should furnish the bene- 
ficiary with about the same information 
as would be set out in an account pre- 
sented for judicial settlement. The test 
on this phase is, did she understand the 
objective nature of the release? 

2. The release must be fairly obtained. 
—The validity of a release depends in 
a large measure upon the ability to dem- 
onstrate dehors the instrument that it 
was “fairly obtained.” Counsel for the 
fiduciary should supervise the transac- 
tion, explaining to the releasor the “ob- 
jective nature” of the release and liter- 
ally advise the beneficiary to execute the 
document only if entirely satisfied. The 
practice of writing a letter to the bene- 
ficiary containing such explanation and 
enclosing the acccunt and proposed re- 
lease, while obviously self-serving, not 
only forms part of a written record of 
the chain of events, but evidences the 
good faith of the fiduciary. 

Despite every precaution which may 
be taken along the lines suggested, the 
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finality of a release delivered to his guar- 
dian or trustee by one who has recently 
attained majority is open to question. 
In such cases, the fiduciary may be well 
advised to apply for a judicial settlement 
unless the beneficiary retains and acts 
through independent counsel of his own 
selection. 


3. The settlement must be fair and 
reasonable.—It would seem clear from 
all of the foregoing that no attempt 
should be made to settle by release any 
account which represents controversial 
questions unless the release reflects and 
gives effect to an adjustment and com- 
promise of any controversies affecting 
the interests of the releasor. 


The present trend is to enlarge rather 
than restrict the scope of the account. 
Facts must be disclosed in the account 
sufficient to put the beneficiary on in- 
quiry as to the propriety of all reported 
transactions. If the filed account meets 
this test, the decree on accounting in a 
court having jurisdiction will generally 
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foreclose the beneficiary, even though he 
defaults. Such decree cannot be assailed 
successfully by him at a later date. In 
states in which decrees settling fiduc- 
iaries’ accounts are not fully res adjudi- 
cata, the procedure to make such decrees 
effective and binding may require legis- 
lative reform. 

Settlements by release involve greater 
risk of repudiation than judicial settle- 
ments because the fiduciary must be pre- 
pared to establish that the settlement 
was fair and reasonable, that the release 
was fairly obtained, and possibly that 
the beneficiary had actual knowledge of 
the facts and his legal rights. Such 
further requirement—that a beneficiary 
should have actual knowledge of the facts 
and of his legal rights—if it represent 
the law, seems unreasonable because a 
fiduciary should not be required to as- 
sume responsibility for the beneficiary’s 
failure to acquire actual knowledge of 
facts contained in the account or of legal 
rights that spring therefrom. It would 
seem that the New York rule, that the 
beneficiary, to whom a proper account has 
been presented, may waive inquiry, af- 
fords adequate protection. We think 
that it should be followed in other juris- 
dictions to the end that settlements, 
whether by decree or release, should have 
such sanctity that they will not lightly 
be disturbed. 


PACKET SERVICE 


Trusts and Estates has available 
collections of materials on various 
phases of trust work which have 
appeared in the Magazine. This 
information may be helpful in con- 
nection with special departmental 
studies, current problem analyses, 
talks at conventions or before local 
groups, and in thesis preparation. 
Some of the subjects for which 
these “packets” have been compiled 
are: Economies in Trust Opera- 
tions, The Common Trust Fund, 
Rights of Foreign Trust Compan- 
ies, and Small Trust Departments. 
These and others may be obtained 
for $1.25 to cover the cost of hand- 
ling and mailing. 





Equitable Trust Opens New Trust Quarters 
Plan Designed Particularly for Efficiency 


HERBE’S a story behind the new and 
spacious trust quarters just opened 
by the Equitable Trust Company of 
Wilmington, Delaware, and_ there’s 
method behind the genius that con- 
ceived this excellent set-up. With the 
time of the top trust man being taken 
up by matters of detail when custom- 
ers and beneficiaries come to the trust 
department, it was decided that some 
plan would have to be instituted where- 
by the head man could gracefully bow 
out of a meeting and turn the customer 
and the details over to a qualified as- 
sistant. And so the following arrange- 
ment was conceived and executed. 
There is a conference room at the 
end of a “gauntlet” of assistants’ rooms 
or desks. A beneficiary coming in for 
the first time is taken to the conference 
room where he meets the head of the 
trust department. When a special mat- 
ter comes up in the course of the dis- 
cussion, an assistant is called in who is 
a specialist in that particular sphere, 
and the job is turned over to him. The 
head man gracefully excuses himself 
and retires to his office which directly 


adjoins the conference room, stating, 
perhaps, as he leaves the customer with 
his assistant, that if they in any way 
need him he will be close at hand. 


Eventually a customer will get to 
know the assistants, and on subsequent 
visits to the trust department will ask 
for them, especially if he sees that the 
top man is busy. 


The new quarters themselves have 
been designed to provide ample room 
for present and future activities, and 
have been arranged so that the flow of 
work from one trust desk to another 
follows a natural sequence, conserving 
time and effort. 


The trust department has recently in- 
stalled in its trust vault unusual equip- 
ment for securities and important 
papers, known as Federal Reserve Type 
Bond File Drawers constructed of steel 
one-half inch in thickness, the first in- 
stallation of its kind in this Reserve Dis- 
trict. 

James W. Allison is vice president in 


charge of trusts, and Rodman Ward vice 
president and trust officer. 
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UCH of the discussion on the sub- 
ject of trustees’ fees has centered 
upon large trusts upon the theory that 
the profits, if any, on the larger trust 
would serve to offset loss in operation 
of the smaller trust. Our research thus 
far indicates that it would by no means 
be safe to follow such a theory, for in the 
first place there are a great many insti- 
tutions whose trust business is entirely 
composed of moderate sized trusts and 
secondly, the largest upstate companies 
report over 50% of their trusts are $25,- 
000 and under. Whatever the ultimate 
adjustment, the business would by no 
means be on a sound footing unless the 
large and small trust each stood on its 
own merits. The perpetuation of good 
service requires fair compensation. 


Intensive studies have just been com- 
pleted to show the operating results of 
a typical $25,000 trust. The average life 
of trusts of that size was found to be 
upwards of twenty years, and the sta- 
tutory commissions on both income and 
principal were averaged over the whole 
life of the trust so as to arrive at the 
average annual return to the trustee. 
Then there was deducted from this total 
fee overhead and disbursements other 
than direct salaries, leaving net com- 
pensation for time spent on the account 
by clerks, stenographers, bookkeepers, 
investment staff, officers and others hav- 
ing a part in its administration. Two 
distinct methods were used in estimating 
direct time consumed by two separate 
institutions having a considerable vol- 
ume of trust business. In one institu- 
tion this study showed that the trustee’s 
compensation for time spent on the 
account was 64c per hour and that ap- 
proximately one-sixth of the time spent 
was that of officers and supervisory per- 
sons. In another institution the result 
indicated an average compensation of 
49.7c per hour for actual time spent on 
the account. 


We are compelled to conclude that a 
proper quality of service for such im- 
portant work cannot for long be fur- 
nished at so low a compensation. 


What Is Reasonable Compensation? 
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In case of the large trust the fee 
should properly take into account a fair 
remuneration for responsibility assumed. 
A mere cost of operation basis will not 
suffice to place the large trust on a per- 
manent foundation. Fortunately we have 
reliable standards by which to judge the 
money value of the responsibilities which 
a trustee assumes. 

For instance, the responsibility for the 
safety of the fund and for the faithful 
discharge of the trustee’s duties can be 
measured by the cost of a fidelity bond. 
Such a bond where required of an indi- 
vidual trustee, in the higher brackets, 
runs approximately %44, of 1% of the 
amount of the bond per annum or about 
5% for a twenty year term. 

The market value of the investment 
responsibility can be somewhat gauged 
by the fees charged individuals for in- 
vestment supervision. The minimum of 
such fees is one-quarter of one per cen- 
tum per annum of the capital fund which 
again would be 5% for a twenty year 
term. 


This leaves all the accounting and 
mechanical operations, the run-of-the 
mill work, consultations, supervision, 
taxes, judicial settlements and the like 
which by spot tests actually cost the trus- 
tee from one-tenth to one-quarter of one 
per centum per annum depending upon 
the type of trusts and volume of busi- 
ness. 

When we add together the market 
value of these three elements of service 
and responsibility, we reach in the case 
of a million dollar trust a figure about 
three and one-half times the present sta- 
tutory fees of a trustee on both income 
and principal. While we certainly do 
not expect our fees to be increased to 
that extent, due consideration of all the 
elements that enter into the equation 
should give us a better appreciation as 
to the value of a trustee’s services. 


WILLIAM H. STACKEL, chairman of 
Trust Functions Committee, New York 
State Bankers Association and vice 
president and trust officer, Security Trust 
Co., Rochester, in address to Assn. on 
Jan, 20, 1941. 








Investment and National Defense 


SUMNER T. PIKE 
Commissioner, Securities and Exchange Commission 


T the time of the first World War, 

money capital was not plentiful in 
this country. It had to be conserved 
and directed into the most useful chan- 
nels of our war economy. It was es- 
sential that it should not be frittered 
away on projects not absolutely neces- 
sary for the creation and support of our 
army and navy. 


Today, our problem is somewhat dif- 
ferent. Of all the resources necessary 
for our present national defense drive, 
money is probably the most abundant. 
To be sure, as capital it is not as pro- 
ductive as it should be. But control of 
capital issues to conserve capital funds 
seems unnecessary for the present. 


The cost of defense absorbs a great 
portion of the nation’s income. But 
since our full productive capacity has 
not yet been reached the economic prob- 
lem may not be so much one of shifting 
productive efforts as increasing them 
on all fronts. A main function of fi- 
nance is to make it possible to attain 
shifts and increases in productive ef- 
fort. We must be careful that our 
abundance of capital does not promote 
competition with the national defense 
effort for these resources. 


From address to the New York Security Deal- 
ers Association, March 7, 1941. 


Private Needs Competing with 
National Defense 


HE problem of competition with the 

national defense program for our 
nation’s resources has been brought 
forcibly to our attention. Only a few 
months ago a registrant came to our 
Commission with a project to raise 
funds for the building of a grandstand 
at a race track. The issue was effective- 
ly registered and, so far as I know, the 
money was raised. Later, we began to 
wonder about the materials and labor 
which would be necessary to complete 
the project. Steel forms would un- 
doubtedly have to be used, and labor 
which could handle that type of con- 
struction. A little later, several com- 
mercial airlines registered issues for 
the purchase of additional commercial 
airplanes. Not very long after these 
airlines were told they could not have 
their planes because of the needs of 
the Army and Navy. Then there was 
the big biscuit company which raised 
money, after registration, for the erec- 
tion of a $1,500,000 new cracker plant 
in a mid-Western area where there is 
great need for new construction for de- 
fense purposes. Here again the ques- 
tion was—could it get the materials and 
labor to do the job? Ido not for a min- 
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ute suggest that any of these enter- 
prises was contrary to the national ob- 
jective of total defense. I don’t know. 
But two main problems arise. The first 
is, do the Priorities Board and the labor 
control administrators within the na- 
tional defense organization know about 
these projects and second, are we per- 
mitting, by inadequate disclosure, the 
investment of the public’s money in pro- 
jects which National Defense cannot 
permit to materialize? 


Required Registration Material 


ENCEFORTH, where new projects 

are concerned, we shall regard as 
“material” for registration purposes 
any information relating to priorities 
for raw materials and equipment or the 
availability of labor necessary for the 
completion of the project. If either 
materials or labor are likely to be un- 
available or long delayed for the pur- 
pose specified in the registration state- 
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ment, we shall require that this in- 
formation be prominently displayed in 
the registration statement and prospec- 
tus. As a result we shall be properly 
warning investors that they may be put- 
ting their money into impossible or un- 
likely undertakings. 


Public Utility Problem 


NDER the Public Utility Holding 

Company Act the problem of prior- 
ities has also arisen in connection with 
utility financings. The question has 
been raised whether our present elec- 
trical equipment manufacturing capa- 
city is adequate to our increased naval 
and industrial requirements. Addi- 
tional generating capacity must be 
carefully apportioned between our mili- 
tary and our civilian needs, and then, 
carefully reapportioned among civilian 
projects in areas most vital to national 
defense. We shall be alert that utility 
financings for additional facilities are 
reviewed from the standpoint of na- 
tional defense priorities of materials 
and equipment and the availability of 
labor. 


Private finance can play a role here. 
When a prospective issuer talks to you 
about preparing an issue, you can raise 
the priorities and the labor question and 
have him make sure the project is not 
out of line. Our primary function of 
protecting the nation’s investors is in- 
separably linked to the fundamental en- 
deavor to make the nation secure. 


As the Federal Power Commission’s 
reports on electric power requirements 
and supply indicate, we may need a 
great deal of utility expansion in the 
next few years to meet the demands of 
national defense. It is urgently neces- 
sary—not only for national defense but 
to protect us from paying excessive 
rates for the next few decades—that 
these new facilities be planned and 
operated as coordinated parts of inte- 
grated systems. We can no longer af- 
ford the wastes and inefficiencies of the 
past. 





Investors’ Interest in Public Utilities 


Effects of National Defense Program on Securities 


C. 0. RUGGLES 
Professor of Public Utility Management and Regulation, Harvard University 


OME of the developments affecting 

public utilities within recent years 
have been given added significance by the 
National Defense program. 


Of first importance to the utilities is 
the extent to which the National Defense 
program may make it necessary to ex- 
pand public utility facilities that may 
not be needed after the emergency period 
is over. 

A second factor is the possible increase 
in costs of utility service and the extent 
to which rate increases may be granted 
to meet such costs. 


Third, the increase in public utility 
taxes raises a serious question regarding 
the rate of return which a public utility 
may be able to realize. 


Finally, the extent to which regulation 
may undertake to decide matters which 
might better be left to the discretion of 
management is a matter of vital concern. 


Concerning Added Capacity 


National Defense will mean an in- 
crease in the demand for all sorts of 
transportation service. It will mean 
more use of communication, both local 
and long distance. Since this is an age 
of mechanized warfare, both gas and 
electric utilities have a major part in 
industrial and military mobilization of 
the nation’s resources and man power. 


Whether or not we are confronted with 
a power shortage depends upon, among 
other things, the degree to which labor 
shifts can be so adjusted as to make full 
use of the off-peak capacity of power 
plants. If power plants are expected to 
furnish power at the times of the day 
when they have the regular maximum 
demand from peacetime operations, it 
will be necessary to make substantial 
expansions in public utility plants. 


From address at 7th New England Trust Con- 
ference, Corporate Fiduciaries Assn. of Boston, 
Dec. 1940. 


What arrangement is to be made for 
the amortization of the investment in 
such plant extensions? If the burdens of 
such capital expenditures are not borne 
as other National Defense expenditures 
are carried, that is, by the public gener- 
ally, it will be very unfair to investors in 
public utilities. This is especially impor- 
tant in the case of investors in public 
utilities because the ratio of capital in- 
vestments to annual gross revenue is rel- 
atively very high for all public utility 
industries. Industries taking large gov- 
ernment orders which do not purchase © 
power from a public utility but which 
have their own power plants may, of 
course, find it necessary to expand their 
own power facilities. In that case, un- 
less the government is willing to sign 
such a contract as will provide for the 
amortization of the expanded plant, the 
burden will fall upon the industrials 
themselves. 


But, in the case of industrial concerns 
which purchase power from a public util- 
ity, the investors in that utility’s securi- 
ties will be called upon to bear a burden 
for National Defense which should be 
borne by the public. 


Rate Increases 


If costs of furnishing public utility 
service increase strikingly, it will be of 
much concern to the investor to know 
that necessary rate adjustments can be 
made within reasonable time. The pos- 
sibility of securing such rate adjust- 
ments are much more promising than 
they were in the previous war. Indeed, 
some of these adjustments are more or 
less automatic through such escalator 
provisions as fuel clauses in power con- 
tracts. Here the investor will do well 
to be discriminating both in the choice 
of securities of particular companies and 
also in the choice of companies them- 
selves in terms of the state or other com- 
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missions which have jurisdiction over 
the utility involved. 


While the relief through rate increases 
seems more promising, there is still too 
much rigidity in public utility prices 
compared with the more dynamic prices 
of almost everything entering into the 
cost of public utility service. Even in 
normal times, public utilities have been 
called upon to absorb some of the risk of 
serving big industrial consumers which 
is inevitable as the result of the behavior 
of the business cycle. We seem to feel 
that public utilities can perform econom- 
ic miracles by expanding during a busi- 
ness boom and through so-called sliding 
scale rate schemes reduce rates during 
the booms because the public utility is 
said to be earning more than a so-called 
fair return. Then when the depression 
comes, the utility has an expanded plant 
on its hands, built in part to serve large 
industrial concerns. 


If these large industrial customers did 
not purchase power from a power com- 
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pany but provided their own power facil- 
ities instead, they could not possibly es- 
cape the carrying charges on their own 
expanded power plant. Would it not ap- 
pear that it is quite unfair to expect the 
public utilities, whose rate of return is 
regulated, to absorb the business risks 
of the business cycle which should be 
borne by the industrials which the pub- 
lic utilities serve? This relationship 
between the power companies and the 
large industrial customers which is al- 
ready unfair to the public utilities in 
peacetime expansions and contractions 
of industry, is likely to be much aggra- 
vated during a period of National De- 
fense. 


Tax Burdens Inequitable 


The taxation of public utilities in a 
period of Natonal Defense may easily 
prove to be very unfair to those who 
furnish capital for the expansion of pub- 
lic utility plants. Here again, since the 
public utility’s rate of return is already 
subject to regulation, it is only equitable 
that this be taken into consideration in 
levying taxes upon public utilities. In- 
deed, in computing excess profits taxes 
on industries that are served by power 
companies, care must be taken to see that 
the risk be considered which a power 
company assumes when it makes an ex- 
pansion of its plant to serve the marked 
industrial expansion. 

In other words, if taxation is to be 
the means of securing for the govern- 
ment its share of excess profits made in 
National Defense activities, it is only 
fair to consider the extent to which the 
utilities may be absorbing industrial 
risks because of the regulation of public 
utility rates, and also the extent to which 
the utility’s own profits may be kept 
down through regulation of the rate of 
return. Here the utility investor should 
select his investments carefully to re- 
duce to a minimum the impact of in- 
creased taxation upon an industry that 
is already subject to the control of the 
rate of return it may receive. 


Regulation of Management 


The relationship of regulation to man- 
agement is likely to be somewhat dis- 





turbed during a period of National De- 
fense. If government lays a heavy hand 
upon the highly competitive industries 
that are called upon to participate in the 
Defense program, it goes without saying 
that the public utilities are likely to be 
subjected to even a greater degree of 
control. Obviously any regulation what- 
ever is an encroachment upon manage- 
ment; but it cannot be too strongly em- 
phasized that there is a vital difference 
between regulation interfering or meddl- 
ing with management and setting up such 
standards of control as will hold man- 
agement responsible for reasonable per- 
formance and results. 


Careful students of public utilities saw 
clearly in the 1920’s that the holding 
company systems had centralized their 
control of operating companies to an 
unwarranted degree. The question may 
fairly be raised whether the government 
has made the same mistake in the field 
of regulation for which it very properly 
criticized the utilities in the field of man- 
agement. After all, the problems of 
management and of regulation both re- 
quire a focus of much local intelligence 
if the results are to be worth while. 


It seems quite clear that too highly a 
centralized type of control is likely to 
produce less satisfactory results than 
could be attained, for example, by Fed- 
eral regional bodies with adequate jur- 
isdiction where Federal questions were 
involved. Here again, the investor will 
be well advised to select securities of 
utilities that are likely to have a mini- 
mum rather than a maximum degree of 
arm’s length highly centralized regula- 
tion. 


Savings Bank Life Insurance Plan 
Extended 


Plans for the extension of the system of 
savings banks life insurance, which was 
started in Massachusetts thirty-three years 
ago and adopted in New York State two 
years ago, are being considered by the state 
levislatures of Connecticut and New Jersey. 
Figures recently made available show that 
the system in Massachusetts now has 
$196,000,000 of insurance in force, repre- 
sented by 216,000 policies. Latest figures 
for New York State show more than 
$12,500,000 of life insurance now in force. 
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Profits of New York Banks 


Trust department income for all banks 
conducting fiduciary activities in the Sec- 
ond Federal Reserve District, according to 
figures recently released by the Federal Re- 
serve Bank of New York, declined from 
4.3% of total earnings in 1939 to 4.0% in 
1940; whereas the net profit on capital 
funds for all banks in the district rose from 
4.0% in 1939 to 4.8% in 1940. The report 
indicates a rise in the proportion of loans, 
higher return from service charges, but a 
decrease from 3.5% to 3.38% in the ratio of 
total earnings to total assets, because the 
ratio of cash to total assets rose from 
24.2% to 27.3% during the year. 

Following is a table of operating ratios 
to total current earnings for all member 
banks in the second Federal Reserve Dis- 
trict for 1940, as compared with 1939. 

1939 1940 
1) Interest and discount on 
| en Rel eee aA 
2) Interest and dividends on 
bonds, stocks, ete. -___... 
3) Service charges on de- 
posit accounts 6.3 6.9 
4) All other earnings in- 
cluding income from 
trust department E 9.5 


——_9Q—_—___———_ 
Help Canadian Savings Plan 


When the War Savings Certificate Plan 
was introduced in Canada, highly trained 
insurance personnel was loaned to the Gov- 
ernment to set up the central organization, 
in order to canvass more than ten thousand 
corporations and assist them in the adop- 
tion of appropriate methods of collecting the 
savings of their employees. 
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End Tax Exemption 


PRENTISS M. BROWN 
U. S. Senator from Michigan 


Digested from The Rotarian 


HERE are approximately 65 billion 

dollars of bonds outstanding that 
are either wholly or partially exempt 
from Federal and State income taxes. 
If these securities were subject to the 
Federal income tax and estate tax, they 
would probably return about 300 million 
dollars a year in taxes. This is a very 
substantial sum and would be a material 
aid in bringing the Federal income closer 
to expenditures. 

During the period of the Civil War 
and for many years thereafter the Fed- 
eral Government taxed the income from 
municipal bonds. It was not until 1895 


when the final decision in the Pollock 
case was rendered by the Supreme Court 
of the United States that it was deter- 
mined that the income from a municipal 
bond could not be taxed by the Federal 


Government. Many legal experts dis- 
agree with the decision and think reex- 
amination of the issue would result in 
a reversal. There has never been any 
doubt about the power of the Federal 
Government to subject its own issues to 
income taxation, but because other gov- 
ernmental bonds were exempt, the Fed- 
eral Government has not subjected its 
own issues to full taxation. 

Growing out of the Pollock case there 
was great public demand for an amend- 
ment to the United States Constitution 
which would permit Federal income tax- 
ation, the case having struck down not 
only income taxation of municipal bonds, 
but also all income taxation. As a re- 
sult the 16th Amendment to the Consti- 
tution was adopted in 1911. The Amend- 
ment reads: 

“The Congress shall have power to lav 
and collect taxes on incomes from what- 
soever source derived without apportion- 
ment among the several States and with- 
out regard to any census or enumer- 
ation.” 

The tax on municipal bonds which was 
collected under Civil War Acts and under 
the 1894 Act, which gave rise to the Pol- 


lock case, was authorized under a clause 
in the law which taxed income from “any 
other source whatsoever.” Great contro- 
versy has raged around the meaning of 
that part of the 16th Amendment to the 
Constitution which reads “from whatso- 
ever source derived” and “without ap- 
portionment.” An obvious tax has not 
been levied because of some fear as to 
the constitutionality of such a tax. 

The last four Presidents of the United 
States and a majority of the latest Secre- 
taries of the Treasury, including Secre- 
taries Morgenthau, Mellon, and Mills, 
have urged complete income taxation of 
Federal and State bonds. I think it fair 
to state that the great weight of expert 
opinion is in favor of such taxation. Sur- 
veys of public opinion indicate an over- 
whelming majority of the people favor 
it. Newspaper opinion as revealed in 
some 700 editorials show over 600 favor- 
ing such taxation. The Democratic par- 
ty adopted at its 1940 Convention a plank 
favoring such taxation. The report pre- 
pared by the late Glenn Frank at the re- 
quest of the Republican National Com- 
mittee urged the immediate elimination 
of all tax-exempt bonds. 


Three Main Arguments 


OW, as to the merits of the proposi- 
N tion. There are three main argu- 
ments: 

1. The Government is losing substan- 
tial revenue. Any law which may be en- 
acted would not immediately bring a 
great increase in taxation because no one 
seriously proposes to tax anything but 
future bond issues. However; over the 
years, the addition to the Federal treas- 
ury will be substantial. 

2. Until we eliminate tax exemption, 
we will not approximate tax justice. Be- 
cause of our many consumption taxes 
and other taxes which cannot here be 
enumerated, the progressive principle of 
taxation, which is almost universally con- 

(Continued on page 324) 





Keep Tax Exemption 


WARREN R. AUSTIN 
U. S. Senator from Vermont 


AM, without equivocation, opposed to 

abolishing tax-exempt securities. My 
opposition is based on the one fact that 
to abolish the tax-exempt security is to 
take a long step in the direction of na- 
tional socialism. 

The recent issue of taxable Federal 
notes raises the question, “Will it be pos- 
sible to have two types of security, the 
Federal bonds taxable, the State issues 
tax exempt, competing for the investor’s 
dollar? Will not the force of the Fed- 
eral Government, admittedly many times 
greater than that of the individual 
States, be directed at the destruction of 
these sovereign powers now exercised by 
the States?” 

Let us look at the so-called “practical” 
arguments in favor of abolishing tax ex- 
emption. They are only two: First, it 
would aid the Government in carrying 
on its national defense program, by cre- 
ating increased revenue from tax collec- 
tions. Second, it would destroy the op- 
portunity for evasion of taxes by the 
rich. 


If these contentions were true, and if 
I were blind to the fundamental defects 
of the proposal, I could easily find my- 
self, as a realist, persuaded to favor the 
idea. Anything that will increase the 
revenues of the Government without call- 
ing for an increase in taxes is to be care- 
fully cherished! But, I can find no evi- 
dence to support these claims. 


Would issuing taxable securities add 
to revenue of the Federal, State, or muni- 
cipal governments putting them on the 
market? The purpose is alluring, but 
a moment with a pencil gives the answer. 
It is NO! The United States Treasury 
has customarily borrowed money at ap- 
proximately 2 percent on long-term bonds 
or under one percent on short-term notes. 
But on the recent issue of taxable notes 
the interest rate was admittedly upped 
one-quarter of one percent, meaning an 
annual increase in interest charges of 
14% million dollars. 


Thus, to be able to collect through in- 
come taxes on the holders’ profits of 2% 
million dollars the Federal Government 
has already pledged itself to pay out half 
that much additional in increased inter- 
est. Income taxes, though they may go 
up, surely will not amount to 50 percent 
of income; hence, cannot get back the 
other 114 million dollars—and hence 
Uncle Sam will have taken a loss on the 
chimerical deal. 


No Haven for the Rich 


lige“ the second point: Would abol- 
ishing tax-exempt securities stop © 
tax evasion by the rich? Once again the 
answer must be NO!, for relatively few 
of these tax-exempt securities are to be 
found in the estates of the rich. 

This is not guesswork. The executive 
director of the United States Conference 
of Mayors, Paul V. Betters, tabulated the 
actual conditions. Here is his report: 

“It is simply not a fact that the 
wealthy are loading their estates with 
tax-exempt bonds. An examination of 
all [the italics are mine] estate tax re- 
turns filed with the Treasury Department 
in the calendar years 1927-1937, inclu- 
sive, reveals the following: 

“During the period noted above there 
were 3,044 estates having a net worth of 
one million dollars or more. There were 
105,499 estates of less than one million 
net. Of the estates above one million 
dollars, totalling over 10% billion dol- 
lars, the following were the percentages 
of investment: 

Wholly exempt Federal bonds __ 
Partially exempt Federal bonds 
State and local bonds 

Taxable corporate bonds 
Corporation capital stocks 

“For the estates less than one million 
dollars, totalling 22 billion dollars, the 
following were the ratios: 

Wholly exempt Federal bonds 
Partially exempt Federal bonds __ 


(Continued on page 329) 
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Municipal Finance and Investments 


CARL H. CHATTERS 
Executive Director, Municipal Finance Officers Association 


MERICAN cities today face a real 

test of their self discipline and 
their ability to cooperate. The defense 
program affects municipal finance at 
several points. Spending billions of 
dollars affects municipalities because 
the spending is concentrated in selected 
areas. New centers of population will 
spring up. Older communities, some 
decaying, will be brought to life. Thou- 
sands of people, civilians and military 
forces, will be moved about and reset- 
tled. The spending, the shifting, the 
concentration of persons will cause a 
demand for greatly expanded physical 
facilities and governmental services in 
the affected communities. 


What is Already Happening 


"NCREASED expenditures are being 
made for police and fire protection. 


Increased guards are placed around 
public light, power and water plants. 
Bridge and tunnel guards have been 
augmented. Industrial plants partici- 
pating in defense orders will be watched 
more closely. Many arguments, some 
reasonable, will be advanced for ex- 
panding fire fighting services. 

The relationship between municipal 
finance and public personnel will be- 
come clearer now than ever. The most 
immediate results of the defense pro- 
gram were the turnover of public em- 
ployees through voluntary enlistment, 
National Guard training, active service 
by reserve officers, and the Selective 
Service Law. Some changes occur be- 
cause public employees are leaving for 
more lucrative private employment. 
Louisville, Kentucky, for instance, re- 
ports that its city engineering depart- 
ment is depleted. Employees whom the 
city paid $65 per month now receive $50 
per week in other employment. The 
experience of Louisville will be repeated 
in hundreds of places. 


From address to the Municipal Forum of New 
York. 


304 


Boom towns will appear as they have 
in previous eras of expansion. Demands 
will be made to increase public facili- 
ties both inside and outside the city 
limits. Likewise, the amount of tax 
exempt property will become greater, 
because land will be taken for airports, 
housing projects and other exempt ac- 
tivities. Norfolk, Virginia, for exam- 
ple, lost 1034 acres inside the city lim- 
its for a new naval air base, and several 
large housing projects are under way. 
The latter pay a service charge repre- 
senting only a fraction of the taxes paid 
by comparable private properties. Ac- 
cording to the Wichita (Kansas). Bea- 
con of September 24, 1940, the city is 
building a fire station on the edge of 
the city to serve an aircraft factory out- 
side the city. A 42 inch sewer is being 
built by the county to serve the same 
plant. Note that the plant is owtside the 
city but taxpayers inside will build the 
fire station. Bremerton, Washington, 
had a population of 15,000 one year ago. 
The city now has 10,000 sailors and 
marines, not included in the above fig- 
ures, together with their wives and chil- 
dren. This abrupt influx has taxed the 
city’s housing and school facilities, 
brought serious parking and _ traffic 
problems, and created a demand for 
sewer and water extensions, new 
streets, more fire fighting equipment, 
and an incinerator. San Luis Obispo, 
a California city of 8,276 people, will 
soon find 150,000 soldiers three miles 
from the center of town. No other city 
is nearer than 50 miles. Of course 
there will be the problem of soldiers’ 
families, police protection, recreation 
facilities, and business expansion. 


The Rising Tide 


HE greatest challenge to federal, 
state and local relations will come 
in the small rural communities where 
large munitions plants are being built. 





Look at Charleston, Indiana, and Wil- 
mington, Illinois—from prairie to met- 
ropolis almost overnight. In such areas 
who will coordinate public and private 
interests? How will the cost of public 
facilities be cared for? Who will pay 
for sewers, water lines, schools, police 
protection and fire service? The local 
community surely does not have re- 
sources. The state may assume some 
leadership. The federal government 
started the projects and in some way 
they will get through—by bungling or 
planning. Who has the financial, legal, 
administrative authority in such areas? 


Materials and supplies used by local 
governments will increase in cost. Some 
will be difficult to obtain at any price. 
Prices will go up because of mild infla- 
tion and because of the shortage of 
some things. Think of the precision in- 
struments required by water and elec- 
tric plants! Look at building materials 
required for cantonments. Some day 
we may even have sense enough not to 
waste our steel and tin which, in the 
form of tin cans, we bury in public 


dumps just as our gold is buried at Fort 
Knox. 


Effect on the Bond Market 


APITAL outlays for public improve- 

ments will be greatly restricted ex- 
cept in those areas where the defense 
activities require their expansion. Cur- 
tailment of public construction in Can- 
ada during the past year has been al- 
most complete. During the World War 
and during the earlier depression years 
this was substantially true in the 
United States. 

Bond issues will be encouraged for 
legitimate as well as unnecessary pur- 
poses. Interest rates on municipal 
bonds will probably have a tendency to 
go upward slowly, although this is a 
dangerous prophecy to make. Remem- 
ber, however, that bonds and interest 
will have to be paid even when the de- 
fense program is complete and money 
is scarcer. 

Tax collections will improve because 
of greater business activity and the 
earnings of people who have long been 


BANKING 
SAFE DEPOSIT 


PERSONAL TRUST DEPARTMENT 


Established 


1855 


THE SECOND NATIONAL BANK 


OF NEW HAVEN 


NEW HAVEN CONNECTICUT 


Member Federal Deposit Insurance Oorporation 


idle. Revenues will be greater from 
water and light plants, bridges, and tun- 
nels, and various fees and licenses. 
However, except where new building 
occurs, assessed valuations will not in- 
crease greatly as they did during the 
World War. 


Because of increased business activ- 
ity and stimulated tax collections, there 
will be created a spirit of optimism 
which will encourage cities to spend 
more money for services, extend capital 
improvements, and go into debt. Local 
governments should try to profit by 
the experiences of earlier days and 
adopt firm and sound financial policies. 
If they do this, when the defense pro- 
gram is complete, cities can go ahead 
in a somewhat normal way with their 
usual activities. If cities weaken them- 
selves they will surely succumb to the 
wave of centralization which is bound 
to accompany the present national 
emergency. 





Meeting the Issue 


HE first thing Americans as a whole 
should do is stop the damnable 
waste of our natural resources and our 
manpower. We throw away lightly the 
very things that European countries 
are fighting for; forests, mines, oil, coal. 
Millions are hungry but we throw away 
thousands of tons of food daily. 
Public facilities in the form of 
streets, sewers, light and water plants, 
public buildings and movable equip- 
ment should be maintained in first class 
shape. Unnecessary expansion of the 
public plant at this time is contrary to 
other needs. The communities which 
through force of economic conditions, 
or local public parsimony, or sheer neg- 
lect, have already let public services 
suffer should immediately see that 
facilities are fully maintained. 


The time is ripe to encourage muni- 
cipalities to adopt pay-as-you-go poli- 
cies. Prosperous times permit this. 
If municipalities reduce their debts, 
meet present demands from current 
revenues or very short term loans, when 


business returns to normal they will 
not be burdened by large payments for 


bonds and interest. Such a program 
will assist them in meeting the unusual 
conditions which probably will follow 
the vast expenditure of money required 
for the defense program. 


Should interest rates on municipal 
bonds go up sharply, municipalities 
should consider the use of callable 
bonds, so that interest costs may be 
cut should there be later declines. 


The time is at hand for rigid enforce- 
ment of laws relating to the collection 
of local taxes. During the past ten 
years the tax laws have been amended 
to make it easier for the taxpayers. 
Such laws and the general lax adminis- 
tration of tax collection procedures 
have destroyed the feeling that local 
taxes must be paid promptly. Surely, 
during the months ahead this trend 
should be reversed and tax laws should 
be rigidly enforced. 


HE chief administrative officer of 
every municipality and the local 
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governing bodies should appraise their 
problems. Many can be foreseen and 
the necessary legislation enacted. Every 
administrative officer from the mayor 
down should examine his entire organ- 
ization to see that each person knows 
his responsibility and is ready and able 
to carry it through. Changes in per- 
sonnel can be anticipated and employ- 
ees trained to fill positions to be va- 
cated. Records, such as the location 
of water shut off valves, should be in 
writing and known to more than one 
person. In other words, this is the best 
time to do all of the farsighted things 
that should be done even in normal 
times. 


There will be new public activities 
undertaken locally. This may require 
some earlier activity to be abandoned. 
An inventory of all governmental activ- 
ity in an area might be undertaken so 
that expenditures could be allotted to 
the various services on the basis of 
merit and not in response and in pro- 
portion to organized pressures. 


Bodies such as the American Muni- 
cipal Association should again strive 
for the appointment of a national com- 
mission to study the entire range of 
activities and revenues of the federal, 
state, and local governments. Such a 
commission should consist of represen- 
tatives of all levels of government and 
have a staff of impartial specialists to 
conduct its work. Out of such a study 
should come the knowledge for reallo- 
cation of all public jobs and their finan- 
cing. Canada has pointed the way by 
the report of its Rowell-Sirois Commis- 
sion.* 


Financial problems merely reflect the 
results of general administrative poli- 
cies. Therefore the experience, ability 
and integrity of local government must 
be applied to the decisions and actions 
of the thousands of local officials in 
this crisis. Local government in this 
country will rise or fall depending upon 
the way in which its officials and legis- 
lators meet the heavy responsibilities 
now placed upon them. 


*cf. 1940 Trusts and Estates. 





Factors Affecting Investments 


Summary of Panel Discussion at A. B. A. Conference 


HE strength rather than the weak- 
ness of the Government bond mar- 
ket; the small likelihood that a tax 
would be levied on outstanding tax-ex- 
empt securities; the virtual cessation 
of gold imports as a probable result of 
the Lease-Lend Law; and strong doubts 
as to the desirability of centralizing ex- 
cess reserves in the Federal Reserve 
Banks, featured the panel discussion* 
on investments at the Regional Confer- 
ence of the American Bankers Associa- 
tion, in‘-New York early this month. 
Paradoxical though it may be, the ur- 
gent necessity of raising huge sums, 
both for current operations and for de- 
fense needs, is a factor of strength 
rather than weakness. A government 
which must borrow billions from the 
citizens, the banks and other investing 
institutions is not likely to permit a dis- 
orderly market in its bonds. Support 
can be given through a number of exist- 
ing government agencies. Even a declin- 
ing market could be cushioned by the 
certainty that government bonds can be 
evaluated at least at par by any insti- 
tution seeking to establish its solvency. 


Tax on Existing Issues Unlikely 


HE threat that outstanding exempt 

issues will be arbitrarily taxed is 
minimized by at least two factors: A 
government which expects to be con- 
tinuously in the market with new is- 
sues is not likely to destroy the con- 
fidence of its customers. Furthermore 
the breaking of the contract by voiding 
the exemption would cause real dam- 


*Those participating in the panel were 
Dr. Paul F. Cadman, economist of the 
American Bankers Association; Murray 
Olyphant, assistant vice president of the 
Chemical Bank and Trust Company, New 
York City; M. M. Parker, cashier of the 
First National Bank, Lebanon, Pa.; and 
John J. Roe, vice president of the Hud- 
son City Savings Institution, Jersey City, 
N. J. 


ages to thousands of holders. It will 
be remembered that the Supreme Court. 
held that the plaintiff suffered no dam- 
ages and therefore had no claim against 
the Government in the famous gold 
clause decision. It unanimously con- 
demned the Government for breaking 
its contract. If real damages were to 
be sustained, they argued, even the new 
Court would not be likely to ignore 
them. 

Under the Lease-Lend Law, the Gov- 
ernment can deliver goods without pay- 
ment or may actually give them away. 
It is hardly likely that even partial pay- 
ment will be made from the diminishing 
gold stocks of Europe under such cir- 
cumstances. A limitation on gold im- 
ports probably foreshadows a stabiliz- 
ing of excess reserves at some point 
near the present level. Such an action 
would lessen the evil of a constantly in- 
creasing money supply and tend to 
strengthen interest rates. 


Interbank Deposits and the 
Fiscal Program 


HE present method of distributing 
reserves through interbank depos- 
its is intimately related to the entire 
fiscal and monetary program of the 
Government. Interbank deposits have 
increased in approximately the same 
amount as excess reserves have in- 
creased since 1929. Excess reserves 
have risen chiefly through Treasury 
purchases of gold and silver, and Fed- 
eral Reserve purchases of government 
securities in the open market. When 
the Government stops buying and 
monetizing gold and silver there will 
still be excess reserves, but they are 
not likely to substantially increase. At 
that juncture it will be possible to con- 
sider the interbank deposit relation- 
ships on their own merits, unaffected 
by this highly artificial factor. 
The proposal to bring excess reserves 
directly into and under the Federal Re- 
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serve banks raises some fine points as 
regards interbank deposits. Superficial 
judgment may hold that there can be 
no objection to transferring excess re- 
serves to the Federal Reserve banks 
since there is so large an excess volume 
at the moment. Such opinion ignores 
the fact that interbank deposits and the 
investment market have been the two 
most effective means of distributing 
bank reserves through the institutions 
which have real surpluses to those 
which face shortages. 

The Federal Reserve banks were not 
designed primarily to supply working 
capital to their members. Indeed, too 
regular or continuous borrowing on the 
part of member banks is frowned upon 
by the Reserve authorities. Under the 
present interbank deposit system it is 
common practice for banks which are 
approaching their legal reserve limits 
to borrow from other banks which have 
an excess of reserves. By this method 
the reserves of the country are exten- 
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sively employed. Banks which are los- 
ing deposits borrow from banks which 
have gained deposits, thus tiding them- 
selves over seasonal or special drains 
on their deposit positions. In this way 
bank reserves circulate and quicken the 
economic processes which are directly 
dependent on banking facilities. Should 
a major portion of the bank reserves be 
impounded in the Federal Reserve Sys- 
tem, they would be available only for 
those banks to whose credit they stood, 
in which case they could be distributed 
only through the loan and investment 
markets, with the attending hazards of 
price fluctuation and possible capital 
losses. 


Curtailment of Credit 


HUS a large number of banks which 

are frequently in need of reserves 
would have recourse only to the Federal 
Reserve System. They would be under 
obligation of presenting extensive credit 
statements, and would be subject to the 
pressures which the Reserve System can 
always apply to borrowing members. 
Under such circumstances these banks 
might actually curtail the credit facili- 
ties needed by the communities which 
they serve. Whereas under the inter- 
bank deposit method, the banks in need 
of reserves have ready access to the 
facilities of their correspondents with 
a minimum of delay and annoyance as 
regards supporting data, and with the 
response always accorded by institu- 
tions which encourage borrowing. 


It was also emphasized that the pres- 
ent method of distributing reserves 
through interbank relationships works 
effectively without changing the total 
volume of reserves and consequently 
without exerting significant influence on 
interest rates. Furthermore, if the free 
use or movement of bank reserves were 
prohibited, it would require a substan- 
tially larger amount of reserves to sup- 
port the same amount of deposits for 
the banking system of the country. A 
considerable portion of the reserves 
would simply remain to the credit of 
banks which could not employ them at 
the moment. 





Where There’s A Will... 


HE will of Wade H. Bolton which 
precipitated a very lively law suit in 
Tennessee several years ago, reached 
this desk recently. It reads as follows: 
“I give and bequeath my niece, Josephine 
Bolton, now the wife of the notorious 
Dr. Samuel Dickens (the Judas of the 
family), five dollars, one-sixth of what 
Judas Iscariot got for betraying the 
Lord. Poor Jo! Her cup of iniquity 
will be full after awhile, if she ever gets 
time to stop her mad career, trying to 
help swindle her sister, and her memory 
will let her mind reflect back upon her 
childhood days when she sat under the 
shade trees and roof of her father and 
mother, and saw the streaming tears and 
heard the bitter sobs of her departed 
mother portraying in the ears of her 
father that some distant day old Tom 
Dickens would swindle them and their 
children out of all they had and bring 
them to need and want. The prophecy 
is fulfilled in 1868, and her daughter 
Jo is lending a helping hand”... 
Which brings to mind the more recent 
story of Edward West “Daddy” Brown- 
ing, whose widely publicized marriage 
to “Peaches” made front page copy 
throughout the country several years 
ago. Shortly after their marriage the 
bloom was off the peach and in a codicil 
to his will, Mr. Browning disinherited 
his former wife. A recent transfer tax 
appraisal reveals that Mr. Browning left 
a net estate of $2,379,521, the bulk of 
which was to be used to “promote the 
well-being and happiness of humanity.” 
None of the seven trustees he named to 
establish such a foundation accepted the 
post. Among those named were the 
president of Columbia University; the 
former chancellor of New York Univer- 
sity; the former president of the Car- 
negie Foundation and the founder of the 
Title Guarantee and Trust Company of 
New York. The potential trustees “saw 
no reason to serve,” and so the fund will 
remain until some well-meaning person 
who has “the happiness and well-being 
of humanity” at heart, decides to do 
something about it... 


HE Chase National Bank of New 

York was named co-executor and co- 
trustee under the will of the late Emma 
Wottan De Long, widow of Lieut. Comdr. 
George Washington De Long, who headed 
the famous Jeannette Arctic Expedition 
of 1879-81. Two years ago Mrs. De Long 
published her memoirs, ‘“Explorer’s 
Wife.” At about that time Soviet scien- 
tists came across a copper cylinder con- 
taining a diary kept by De Long. It was 
taken from Siberia to Moscow, but water- 
soaked almost to a pulp, it was impos- 
sible to read, as time and the elements 
had obliterated most of the writing... 


The First National Bank of Montgom- 
ery, Ala. is trustee of an insurance trust - 
created by the will of the late Grover C. 
Hall, editor of the Montgomery Adver- 
tiser and a Pulitzer Prize winner in 1928 
for “the best editorial writing” of the 
year—a blast at the Ku Klux Klan, gang- 
ism, flogging and racial and religious in- 
tolerance. Mr. Hall was a former judge 
of the Probate Court of Montgomery 
County, having been appointed to that 
post in 1983... 


The startling news that the estate of 
the late Charles M. Schwab, multi-mill- 
ionaire board chairman of Bethlehem 
Steel, was insolvent, came as a surprise 
to the general public. The story of his 
rise from counter-jumper in a village 
grocery store to one of the highest indus- 
trial positions in America, is legendary. 
Schwab sold Bethlehem Steel for $15,- 
000,000 and then bought it back for the 
same price. As president of Carnegie 
Steel he jumped the Company’s profits 
in three years from $7,000,000 to $40,- 
000,000. He was the man who tore up 
a million-dollar a year contract in the 
face of the late J. P. Morgan and spurned 
the Kaiser’s offer of $100,000,000 in gold, 
rather than break his contract with the 
Allies in the World War. The insol- 
vency of his estate was disclosed pre- 
maturely when a tax appraisal of the 
estate of his wife, who predeceased him, 
was recentiy made. An investigation 
into what happened to Mr. Schwab’s tre- 
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mendous fortune discloses, what was 
rather generally known in banking cir- 
cles, that the crash of the security mar- 
kets in 1929 was felt in the Schwab 
household too... 

In Chicago, another Schwab, Henry C. 
Schwab, executive of Selz, Schwab and 
Company, shoe manufacturers, named 
the Chicago Title and Trust Company co- 
executor and co-trustee of an estate esti- 
mated to be in excess of $500,000. The 
will bequeaths his valuable collection 
of Chinese and Japanese art to the 
Art Institute and the Field Museum. 
The bulk of his estate is left in trust 
for the benefit of his widow and sister. 
Excess income from the trust during 
their lifetime and thereafter the entire 
principal and income, are to be paid to a 
perpetual foundation created by the will. 
The income and such part of the prin- 
cipal as the trustees direct are to be paid 
for the use of Illinois non-sectarian char- 
ities. Holman D. Pettibone, president 
of the Chicago Title and Trust Company, 
is one of the trustees... 

* * % 

N New Britain, Conn., George H. 

Goodrich is the heir of a man he 
helped to die. Raymond Nelson, the de- 
ceased, willed half of a $1,000 policy to 
his roommate, Goodrich, who is now serv- 
ing a five-year State prison sentence in 
connection with Nelson’s death. Goodrich, 
who pleaded guilty to manslaughter, ad- 
mitted, after Nelson was found dead in 
an automobile at their home, that he had 
helped run a hose from the exhaust 
through a window of the car at Nelson’s 
request .. . In Albemarle, N. C., John 
David Burris, 72 year old member of the 
Pleasant Grove Church Community, 
wanted to leave no obligations behind 
him when he died. He made arrange- 
ments two years ago whereby he might 
make monthly payments on his casket 
and funeral expenses. Several weeks 
ago he made the last $5 payment. The 
next day he died... 

* * * 
DWARD CLARK LUNT, for many 
years a leader in the New York sure- 
ty business, former president of the Sun 
Indemnity Company of New York and at 
the time of his death vice president of 
the Great American Indemnity Company, 
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named the Irving Trust Company of 
New York City as executor and trustee 
of his estate. Harvard University, from 
which he graduated, was named eventual 
legatee of a trust established for his 
widow... 

A law suit in which John Duval Dodge, 
disinherited son of the late motor manu- 
facturer, John F. Dodge, had sought a 
313,000,000 share of his father’s estate, 
was recently dismissed by Circuit Judge 
Theodore J. Richter. Under Mr. Dodge’s 
will a $40,000,000 trust fund was created 
for the other children, while a life in- 
come of only $150 a month was left to 
John Duval Dodge. The suit was his 
second attempt to set aside the trust fund 
provisions on the ground that they con- 
travened an old Michigan statute pro- 
hibiting creation of estates in perpetuity. 

The will of Walter W. Abell was re- 
cently filed for probate in Towson, Md. 
Mr. Abell, who died Jan. 20, was the 
grandson of Arunah §S. Abell, founder 
of the Baltimore Sun, and was president 
of the A. S. Abell Company from 1904 
to 1909. After a few personal bequests, 
all the estate, except Mr. Abell’s share 
in an estate created by his father, is left 
to the testator’s wife. The will, under 
which the Mercantile Trust Company of 
Baltimore was named co-executor and 
sole trustee, directs that income from 
that trust shall be paid to the widow 
while she lives, and after her death to 
the children of the testator’s brother and 
sister, to whom the principal will be dis- 
tributed after twenty years... 

* * * 


The courtroom geneticist has only re- 
cently come into his own. With increas- 
ing frequency blood-group tests are be- 
ing resorted to in settling many contro- 


versies. Experts in the complex ways of 
heredity can often determine the fathers 
of illegitimate children, decide whether 
a divorce-bound husband is the father 
of his wife’s child, and expose imposters 
who claim inheritances. Dr. Alexander 
S. Wiener, expert New York geneticist, 
recently settled a paternity case in Col- 
orado with chilled blood shipped to him 
by plane. Dr. Wiener advises persons 
leaving sizable estates and who antici- 
pate inheritance squabbles to attach a 
blood-group analysis to their wills .. . 





Personnel Changes in Trust Institutions 


ALABAMA 


Tuscaloosa—GORDON PALMER, execu- 
tive vice president of the First National 
Bank, was elected president to succeed the 
late FRANK M. MOODY. 


CALIFORNIA 


San Francisco—HAROLD G. KING was 
recently elected assistant trust officer of the 
Wells Fargo Bank and Union Trust Com- 
pany. He entered the bank in 1928, in 
the tax division of the trust department, 
where he continues. 


CONNECTICUT 


Middletown—It was recently announced 
that EVERETT V. DANA, president of the 
National Bank of Watervliet, N. Y., would 
be made president of the Central National 
Bank of this city. Mr. Dana will begin 
his duties here on April 1, and will also 
serve as vice president and trust officer of 
the Middletown Trust Company, an affiliate 
of the Central National Bank. 


FLORIDA 


Miami—DAVID B. ALTER, JR., former 
trust officer of the First National Bank of 
Philadelphia, has assumed his new position 
as vice president and trust officer of the 
First National Bank. 


ILLINOIS 


Murphysboro—Due to ill health, A. M. 
CARTER has resigned as president of the 
First National Bank. FREDERICK B. 
HERBERT, Jackson County 
probate judge, will succeed 
Mr. Carter as president. 


Paris—WILLIAM W. LU- 
CAS, formerly vice president 
and assistant trust officer of 
the Edgar County National 
Bank, has been made pres- 
ident and trust officer. 


Pekin—WALTER E. LUTZ 
has been elected president of 
the American National Bank, 
succeeding the late Henry M. 
Ehrlicher. Among the other 
officers promoted are I. M. 
WEIMER, from trust officer 
to cashier and trust officer, 
and D. H. GROEN, to as- 
sistant trust officer. 


JOHN DOWNEY 


Recently elected President of 
Fifth Avenue Bank of New York. 
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INDIANA 


Boonville—W, F. RYAN has been elected 
assistant trust officer of the Peoples Trust 
and Savings Company. He has served as 
a senior clerk in the trust department for 
most of the twenty years during which he 
has been with the bank. 


Cannelton—CHARLES F. GERBER, 
formerly vice president, is now president of 
the First-Cannelton National Bank, suc- 
ceeding Henry Heck. 


Indianapolis—J. ALBERT SMITH has 
been named vice president of the Fidelity 
Trust Company. He has been associated 
with the bank for six years, serving recent- 
ly as trust officer, a position which he will 
retain. ‘ 


La Porte—OSWALD SCHUMM, former- 
ly assistant trust officer, is now assistant 
eashier of the First National Bank and 
Trust Company. 


Muncie—R. G. ISENBARGER, formerly 
secretary-treasurer of the Merchants Trust 
Company, recently became secretary and 
senior trust officer. 


South Bend—F. J. DIETEL, heretofore 
assistant cashier of the Merchants National 
Bank, has been elected also assistant trust 
officer. 


KENTUCKY 


Louisvile—MORTON BOYD, president 
of the United States Trust 
Company, has resigned that 
post to become president of 
the Commonwealth Life In- 
surance Company of the same 
city. 
MARYLAND 

Baltimore—A. H. S. POST, 
president of the Mercantile 
Trust Company, has been 
elected chairman, a newly 
created post. FRED 4G. 
BOYCE, JR., vice president, 
was elected president. 

MASSACHUSETTS 

Springfield—GORDON C. 
KIBBE was recently elected 
assistant trust officer of the 
Springfield Safe Deposit and 
Trust Company. 





NEW JERSEY 


Englewood—DOUGLAS W. MORGAN 
has resigned as president of the Lawrence- 
Cedarhurst Bank, Lawrence, L. I., New 
York, to become executive vice president and 
a director of the Palisades Trust and 
Guaranty Company. 


Newark—tThe new trust officer of the 
United States Trust Company is HAROLD 
C. KINCS, and not Harold C. Hines as re- 
ported last month. 


NEW YORK 


New York—Bankers Trust Company has 
announced the election of two new senior 
officers—FRANCIS J. RUE, as vice pres- 
ident, and J. H. RIDDLE as economic ad- 
viser, a newly created post. Mr. Rue has 
been a vice president of the Philadelphia 
National Bank for the last ten years. He 
will assume his new duties June 30. Mr. 
Riddle has previously been economist for 
the Bankers Trust Company and for the 
Association of Reserve City Bankers. He 
came to the bank in 1934 after service with 
the Federal Reserve Bank of New York 
and the United States Treasury Depart- 
ment. 


New York—Guaranty Trust Company re- 
cently announced the appointment of ROB- 
ERT W. STEPHENS as an assistant treas- 
urer. 


New York—EDWARD P. DAVIS was 
recently named assistant trust officer of the 
Manufacturers Trust Company. 


NORTH CAROLINA 


Wilmington—ROBERT H. TATE, as- 
sistant trust officer of the Peoples Savings 
Bank and Trust Company, has been made 
assistant vice president and trust officer. 


PENNSYLVANIA 


Indiana—LESLIE R. BOYD, who has 
been assistant to the trust officer at the 
Savings and Trust Company, has resigned 
to become financial director of West Not- 
tingham Academy at Colora, Maryland. 


Newcastle—CHARLES H. JOHNSON, 
JR., was recently elevated from vice pres- 
ident to president of the Lawrence Savings 
and Trust Company, succeeding Thomas H. 
Hartman who becomes vice president. 


Philadelphia — GILBERT L. BISHOP, 
JR., vice president, will succeed Jonathan M. 
Steere as head of the trust department of 
the Girard Trust Company. Mr. Steere, 
who will retire April 15 after almost 48 
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years of service with the bank, is a national 
authority on trust matters. He was for 
three years president of the Corporate Fi- 
duciaries Association and has served as a 
member of the committee on trust invest- 
ments of the Pennsylvania Bankers Asso- 
ciation. 

Philadelphia — The Pennsylvania Com- 
pany has announced the appointment of two 
new trust officers: DAVID W. MEAS- 
UROLL and ALBERT W. WHITTLESEY, 
both of whom were formerly assistant trust 
investment officers. 

Pittsburgh—RALPH H. DEMMLER, a 
member of the law firm of Hirsch, Shu- 
maker, Demmler and Bash since 1938, has 
been elected trust officer of the Common- 
wealth Trust Company. 

Pittsburgh—BERNARD J. HAMPSEY 
and JOHN R. SMITH were recently pro- 
moted from assistant trust officers to trust 
officers of the Potter Title and Trust Com- 
pany. 

Pittsburgh—CHARLES H. ADAMS II, 
and J. L. DAWSON PAINTER were re- 
cently appointed trust investment officers 
of the Union Trust Company. DONALD 
A. HAZLETT was named assistant secre- 
tary-treasurer of the corporate trust de- 
partment. 


TENNESSEE 


Chattanooga — JAMES R. GRISWOLD, 
son of D. H. Griswold, president of the 
American Trust and Banking Company, 
was named assistant trust officer of that 
bank. He has been with the bank for six 
years and was in charge of the investment 
department. 


VIRGINIA 


Newport News—HOMER LENOIR FER- 
GUSON, JR., has been promoted from asso- 
ciate trust officer to trust officer of the 
First National Bank. 

Richmond—RICHARD H. WELLS, as- 
sistant cashicr of the State Planters Bank 
and Trust Company has resigned that posi- 
tion to become associated with the Merrill 
Anderson Company of New York City, lead- 
ing financial advertising agency. Mr. Wells 
has been in charge of his bank’s promotion- 
al and advertising work since 1936. 


WISCONSIN 


Green Bay—R. T. BENNIE was recent- 
ly elected president of the Peoples Trust 
and Savings Bank to succeed the late Dr. 
J. R. Minahan. Mr. Bennie has been asso- 
ciated with the bank for 20 years. 





CANADA 


Montreal—_FRANK S. MOFFITT has 
been appointed to the new position of super- 
visor of investments with the Royal Bank 
of Canada. 


Trust Institution Briefs 


Birmingham, Ala. — A. Key Foster, re- 
cently elected vice president of the Birming- 
ham Trust and Savings Company, has been 
elected a director of the Sloss-Sheffield 
Steel and Iron Company. 

Birmingham, Ala.—Major General John 
C. Persons, president of the First National 
Bank, is presently in command of the 31st 
Division of the new army at Camp Bland- 
ing, Fla. 

Boston, Mass.—The Day Trust Company 
has moved to new quarters at 111 Devon- 
shire Street, for many years the home of 
the Second National Bank of Boston. 

New York, N. Y.—Heidelbach, Ickle- 
heimer and Company, in liquidation follow- 
ing the death last year of its senior part- 
ner, Henry R. Ickelheimer, is transferring 
all of its deposit liabilities, totalling 
$5,871,823, and other business to the Com- 
mercial National Bank and Trust Company. 
The arrangement also provides for that 
bank to receive as agent certain securities 
and other property held in custody. A sub- 
stantial amount of the firm’s deposits has 
been subject to treasury regulations with 
respect to property in this country belong- 
ing to the nationals of invaded countries 
abroad. 

New York, N. Y.—A retirement plan for 
the benefit of the officers and employes of 


The Trade Bank and Trust 
Company of New York City has 
opened new headquarters at 
Seventh Avenue and Thirty- 
Sixth Street. The photo shows 
a section of the newly remodeled 
office quarters. Numerous in- 
novations facilitate service. A 
mechanical system provides am- 
ple circulation of fresh air. An 
extensive pneumatic tube car- 
rier system connects all teller’s 
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the National City Bank and certain of its 
subsidiary corporations, has been approved 
by the stockholders and becomes effective 
April 1, 1941. The plan will provide re- 
tirement income based on service with the 
bank both before and after that date. Eli- 
gible to participate are 5,018 officers and 
employes in the home service of the bank, 
and those designated in the foreign service, 
thus making the plan one of the largest of 
its kind in financial institutions. 

New York, N. Y.—The Public National 
Bank and Trust Company recently pur- 
chased from the New York Stock Exchange 
the nine story building at 35-41 Broad 
Street, known as the Lee, Higginson Build- 
ing. The main office of the bank at 76 
William Street will be moved to this loca- 
tion. Unofficially the purchase price was 
reported to be about $400,000, which com- 
pares with the $3,700,000 estimated cost of 
the property in 1929 and the $2,200,000 . 
paid for it by the Stock Exchange in 1933. 

Ravenna, O.—The trust business of the 
Second National Bank, which was inau- 
gurated in 1919, will be discontinued, it 
was recently announced by A. D. Reese, 
president and trust officer. The bank found 
the operation of the trust department un- 
profitable. 


Memphis, Tenn.—Union Planters Nation- 
al Bank and Trust Company has recently 
received permission from the Comptroller’s 
Office to establish its fourth branch. 


Houston, Tex.—John T. Scott, chairman 
of the board of the First National Bank, 
and Murray Kyger, vice president and trust 
officer of the Houston Land and Trust Com- 
pany, have been appointed as the city’s 
representatives on the board of the Houston 
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Lighting and Power Company. Mayor Neal 
Pickett made the appointments according 
to the terms of the profit-sharing agreement 
under which the city has the right to name 
two members to the light company’s board. 

Harrisonburg, Va.—The First National 
Bank, one of the oldest national banks in 
Virginia, recently celebrated its seventy- 
fifth anniversary. 


In Memoriam 


Frank Moody 


Frank Maxwell Moody, president of the 
First National Bank of Tuscaloosa, Ala., 
from 1920 until January 1941, at which 
time he was made chairman of the board, 
died recently at his home in Tuscaloosa. Mr. 
Moody was a past president of the Ala- 
bama Bankers Association and served his 
bank, which was founded by his grand- 
father, for almost forty-five years. He was 
very active in business and financial cir- 
cles, having served as director of many 
large industrial and commercial organiza- 
tions in Alabama. 


James Burrow 


James Randall Burrow, president of the 
Central National Bank and of the Central 
Trust Company of Topeka, Kansas, died 
after a brief illness on March 10. 


Robert D. Ghriskey 


Robert D. Ghriskey, assistant trust of- 
ficer of the Real Estate Trust Company of 
Philadelphia, at his retirement five years 
ago, died recently at his home in Philadel- 
phia. He was in his seventies. 
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Chicago Philanthropist Leaves 
$4,000,000 To Charity 


Alonzo Clark Mather, builder of the 
Mather Tower Building, 42-story Chicago 
skyscraper, and officially recognized as one 
of America’s outstanding humanitarians 
and philanthropists, appointed the First 
National Bank of Chicago co-executor and 
co-trustee of a $5,000,000 estate, four-fifths 
of which he left to charity. 


His reputation as a philanthropist was 
gained for his revolutionary work in the 
transportation of cattle. Impressed by the 
number of animals either killed or maimed 
in transport, Mr. Mather designed a spaci- 
ous, well ventilated car with easy springs 
and feeding and water facilities. He call- 
ed the new vehicle the Palace Stock Car, 
and began manufacturing the cars under 
the name of the Mather Stock Car Com- 
pany. As a result great sums of money 
were saved to the stock raisers and the rail- 
roads. For his work he received a gold 
medal from the American Humane Society. 

Mr. Mather spent a large part of his 
lifetime exemplifying the spirit of good- 
will that existed between the United States 
and Canada. The park forming the Cana- 
dian approach to the International Peace 
Bridge, which links Buffalo with Fort Erie, 
was named Mather Park in his honor last 
year. He had previously donated seventy- 
five acres for the park and $30,000 for im- 
provements. 

Mr. Mather’s estate consists mainly of 
real estate bonds and stocks, including the 
philanthropist’s interest in the Mather 
Stock Transportation Company, which he 
founded in 1881 and headed at the time of 
his death. 

The will directs that the executors carry 
out a pre-nuptial agreement by which his 
widow, Irene Gasper Mather, will receive 
about $500,000. The bulk of the estate is 
to be used for the building and maintenance 
of the “Alonzo Mather Aged Ladies’ Home” 
in Chicago. 

Among the larger bequests is a $200,000 
trust fund for Mr. Mather’s only child, Miss 
Martha J. Mather. Another trust fund for 
$250,000 is provided to install on the In- 
ternational Peace Bridge, from Buffalo to 
Fort Erie, suitable memorials to prominent 
Americans and Canadians chosen by the 
Bridge Commission. Mr. Mather is largely 
credited with the idea of the Memorial 
Bridge to commemorate a period of one- 
hundred years of peace between the United 
States and Canada. 





New Books 


Gift Taxation in the United States 


Cc. LOWELL HARRISS. American Council on 
Public Affairs. 175 pp. $3.00. 


Here is an expert analysis of the myriad 
problems involved in gift taxation that 
merits the study of every trust man, law- 
yer, life underwriter, economist, account- 
ant—the list is endless. Not only has the 
author examined the usual legal ramifica- 
tions of the subject, but he has injected 
the economic implications of gift taxation 
as it exists today. 

Among the matters considered with re- 
spect to the Federal tax are gifts in con- 
templation of death and to take effect at 
death, deductions, exclusions and exemp- 
tions, and valuation. There is also a good 
chapter on taxation of gifts by States, which 
deals with questions of administration, jur- 
isdiction, and the relationship to the Feder- 
al tax. Another chapter discusses oppor- 
tunities for tax minimizing through the use 
of gifts. 

To this reviewer the most significant por- 
tion of the book is the concluding chapter 
outlining proposals for changes in the gift 
tax. The first of these refers to consolida- 
tion of this and the estate tax. Although 
this suggestion has already come from other 
sources, Dr. Harriss’ analysis of the pro- 
posal and its effects clarifies many points 
not heretofore brought out. The relation- 
ship of the gift tax to other taxes, recog- 
nized throughout the book, is again indi- 
cated in the suggestion for increased rates 
in the former, in the recommendations re- 
lating to what Dr. Harriss calls the “tax 
differentials which at present discriminate 
substantially in favor of certain types of 
trusts,” and in the conclusions with respect 
to special powers of appointment. 


sciences aise 


Real Estate Titles and Conveyancing 


NELSON L. NORTH and DeWITT VAN BUREN. 
Prentice-Hall, Inc. 719 pp. $4.50. 


This excellent work, by specialists in the 
field, discusses the origins and fundamentals 
of land titles, the searching and abstruct- 
ing of titles, and the forms and procedure 
in real estate transactions. The latter are 
offered for many of the States. It is a good 
handbook for title men and lawyers, and 
a textbook for students. 


Cases and Materials on Fiduciary Ad- 
ministration 


LEWIS M. SIMES. Callaghan & Co. 533 pp. 


This casebook is unique in that it places 
the major emphasis on the administration 
of decedents’ estates and trusts. It has 
long been recognized—at least on the part 
of practicing lawyers and others outside the 
law schools—that too little attention has 
been devoted in the law schools to the ad- 
ministrative phases of fiduciaryship. This 
volume is designed for a course dealing 
principally if not solely with problems of 
administration. And by considering both 
trusts and estates it avoids the overlapping 
which is inevitable where the two subjects 
are presented separately. 

Among the chapters particularly worthy 
of noting are those on deviation from the 
terms of the instrument, application to the 
court for instructions, carrying on a bus- 
iness, and investments. Problems involving 
corporate fiduciaries have likewise been 
stressed. 


In short, if more of the law schools 
would adopt this approach, they would turn 
out better trust and probate lawyers, which 
in turn would doubtless result in better 
fiduciary law and practice. 


————————— 


Surrogate’s Practice — Outline and 
Digest 


MAURICE RUBIN. Warren-Roberts Co., Inc. 
636 pp. 


This volume is designed for New York 
practitioners, being in large part a col- 
lection of brief digests of recent New York 
decisions, some of which have not been re- 
ported except as Law Journal memoranda. 
The cases are grouped under single word 
headings, helpful to the researcher in that 
all he need do is determine the possible key 
words describing the phases of the problem 
in which he is engaged. In some instances, 
however, the headings may not be sufficient- 
ly descriptive. 


The first one hundred pages or so are 
taken by an outline of the Surrogate’s Court 
Act. The last half of the book contains 
reprints of the rules of the various Sur- 
rogate’s Courts throughout the State, with 
forms commonly used. 
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Increasing Federal Power 


HARRISON BOYD SUMMERS and ROBERT E. 
SUMMERS (editors and compilers). The H. W. 
Wilson Company, New York (“The Reference 
Shelf’). 301 pp. $1.25. 


One of those unobtrusive publishing en- 
terprises which attracts little or no atten- 
tion in high literary circles or in the pages 
of the lofty-browed reviews, but manages 
for all that to be immensely useful to a 
large number of people, is “The Reference 
Shelf.” As originally conceived, its aim 
was no more ambitious than that of be- 
coming a helper to the many thousands of 
American boys and girls who annually— 
as eager volunteers or under reluctant com- 
pulsion—embark upon that tyically Amer- 
ican enterprise; a high school debate. 

The plain fact is, however, that many a 
trust company librarian could do a whole 
lot worse than add to her catalogue a dozen 
or so selected titles from this series. (For 
some mysterious reason the publishers label 
each year’s total production a “volume.” 
There are now fourteen such “volumes,” 
each including at least ten “issues,” each 
a book in itself.) The titles follow closely 
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the topics selected by the National Uni- 
versity Extension Association for the de- 
bates to be undertaken by its members; but 
as the Association has no hesitancy in using 
knotty economic problems for the sharpen- 
ing of the young minds under its care, that 
means that plenty of material of practical 
interest and value to a trust officer gets 
harvested in these books. 

There aren’t many trust officers, indeed, 
who if they were as intellectually honest as 
they are morally (or should be) would not 
have to admit shamefacedly that they know 
a lot less about the broad facts, and the broad 
social implications, of many matters of di- 
rect importance in their own daily labors, 
than a high school senior has to learn in 
order to hold his end up in a debate on 
one of those subjects. The man who isn’t 
too proud to turn to any honest source of 
information that is useful can learn a lot 
about the problem of increasing federal 
governmental power from the specific book 
here under review, and from others of the 
series, about (for instance) the railroad 
problem, tax revision, unemployment insur- 
ance, and so on. The job is always well 
done. 


ee 
Where Are the Customers’ Yachts? 


FRED SCHWED, JR.; illust’d by Peter Arno. 
Simon & Schuster. 215 pps. 


A sort of financial mulligatawny, this 
peek behind the scenes of Wall Street is a 
sprightly ribbing of human nature at its 
most imposing self rather than the dia- 
tribe or polemic sort of thing. As the gov- 
ernment has most of the yachts now, it 
might have been as appropriately titled 
Where Are the Customers. (period). The au- 
thor not only knows the Street inside out 
but provides his reader a ringside seat and 
proceeds to describe the various breeds of 
customer, analyst, broker, financier and 
other assorted seers as though they really 
were normal fellow beings. Which, of 
course, we know is not true—except when 
he describes one’s self. 

The episodes of the omniscient and the 
descriptions of the chartist and the “estate 
manager” are not only good reading—they 
are good philosophy. 

For a frankly pleasant sketch of the in- 
habitants of this section of Americana, 
their habitats, behavior and feeding habits, 
this is the book. There are few of them, 
or us, who wouldn’t do well to hold it up 
as a mirror. 









The Booklet Shelf 


Minimizing Taxes—This latest quarterly 
tax letter, published by Lowe and Wright, 
Tax Consultants, is available for exclusive 
distribution by banks and trust companies 
in their respective communities. It dis- 
cusses important changes in the taxation of 
life insurance and cites two recent Supreme 
Court decisions and a United States Treas- 
ury ruling relative to these changes. 


Planned Estates—Alfred M. Lind has 
drawn up a booklet which provides the life 
insurance agent with a simple medium for 
getting attention, controlling an interview 
and outlining the prospect’s financial plans. 
It is in the form of a chart which is avail- 
able along with a printed guide. 


State and Municipal Bonds—New high 
prices and correspondingly low yields for 
State and Municipal bonds are recorded in 
the seventh annual survey prepared by the 
Municipal Bond Department of the Chem- 
ical Bank and Trust Company of New York 
City. The survey covers the period 1933- 
1940 and includes bonds of every state hav- 
ing public debt outstanding and at least one 
city, county or revenue authority in each 
state. 


Bank Stocks—Latest Monthly Market 
Letter discusses the factors which might 
affect bank earnings and the advisability of 
investing in bank stocks. Higher interest 
rates, the likelihood of more commercial 
loans, the maintenance of deposits and pro- 
tection from taxation are all dwelt upon and 
the conclusion reached is that the outlook 
for bank earnings is good at this time when 
market prices for bank stocks are relatively 
low. 


Nine Deaf Men—aAn 8-page booklet dis- 
cussing the market for trust new business 
and addressed primarily to trust executives 
concerned with new business promotion. 


These booklets are offered without charge or obliga- 
tion. Write to Trusts and Estates for those desired. 


a 


The Financial Group of the Special Li- 
braries Association of New York has re- 
cently published “An Annotated Supplement 
to The Bank Library,” by Mary P. McLean, 
librarian of the American Bankers Associa- 
tion. This book gives an excellent, select- 
ed list of outstanding financial publications 
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issued during the past four years, each note 
being in the form of a short review. 


a a 


Trust Conferences in Seattle 
and St. Louis 


Two regional trust conferences will be 
held by the American Bankers Association 
this year. The first of these will be the 
19th Regional Trust Conference of the 
Pacific Coast and Rocky Mountain States, 
which will be held in Seattle, Washington, 
August 6, 7, and 8, 1941. Local arrange- 
ments are in charge of the Seattle Associa- 
tion of Trust Men and the Corporate Fidu- 
ciaries Association of Washington. 


The second conference will be the Twelfth 


.Mid-Continent Trust Conference which will 


be held in St. Louis, Missouri, on November 
6 and 7, 1941. The St. Louis conference 
will attract special interest because the 
Trust Division of the American Bankers 
Association was organized in St. Louis 
forty-five years ago. The Clearing House 
Association of St. Louis and the Corporate 
Fiduciaries Association of St. Louis will be 
the hosts. 
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Estate Taxation of Interim Income 
Supreme Court Holds Regulation Invalid 


PETER GUY EVANS 


Counsellor at Law, Certified Public Accountant and Income Tax Consultant; 
Associated with Morris & McVeigh, New York City; Lecturer in Federal 
Income Taxes and Accounting, Rutgers University 


N March 3, 1941, the Supreme Court, 

in Maass v. Higgins (originally 
Saks v. Higgins) held Article 11 of Reg- 
ulations 80, invalid insofar as it required 
the inclusion of all income earned dur- 
ing the period from the date of death 
of decedent to the optional valuation 
date. 

Since this decision affects practically 
all estates, it is of paramount import- 
ance to every fiduciary. In order to 
benefit by the excellent Supreme Court 
opinion delivered by Mr. Justice Roberts 
(Mr. Justice Black and Mr. Justice Doug- 
las dissenting) it would not be amiss 
to review the background and history 
of Article 11 together with the cases in- 
volving this point. 


Option Granted in 1935 


ITH the enactment of section 202 

(a) of the Revenue Act of 1935, 
effective after August 30, 1935, an exec- 
utor has had the option, under certain 
specified conditions, of returning the 
value of the taxable property comprising 
the gross estate on the date of decedent’s 
death, valued as of one year after death. 
The obvious purpose of optional valua- 
tion was to afford some partial relief 
from the burdens of taxation of estates 
in cases of rapidly falling market prices 
during the year following the death of 


the decedent. During the period 1929 
to 1935 there were many large estates 
which had been seriously embarrassed 
by the coincidence of heavy estate taxes 
and declining market values for securi- 
ties during the period between date of 
death of decedent and the time when, in 
the ordinary course of estate adminis- 
tration, the executor should liquidate the 
securities and other assets for the pay- 
ment of taxes and other costs of admin- 
istration. The period of one year was 
undoubtedly selected because it is the 
usual time allowed for administration of 
an estate by the executor. 

To mitigate the hardships of such a 
situation, the statute provides in simple, 
non-technical and in no ambiguous lang- 
uage that “If the executor so elects upon 
his return . . . the value of the gross 
estate shall be determined by valuing all 
the property included therein on the date 
of the decedent’s death as of the date 
one year after decedent’s death... ”. 
If some of the original estate property 
has been sold or otherwise disposed of 
during the one year interval, the statute 
provides that it is to be valued as of the 
date of such disposition. 


Interpretation by Commissioner 


ORE than a year after the statute 
became effective, the Treasury 





Department, on September 25, 1936, is- 
sued a new regulation, Article 11, of 
Regulations 80, purporting to interpret 
the optional valuation statute. 

Where the election is exercised to re- 
turn the estate tax on the optional valu- 
ation date, the article required the in- 
clusion in the gross estate of all income, 
that is, dividends, interest, rents and 
royalties, earned and collected during the 
year. The regulations even went so far 
as to provide that there shall be included 
a dividend paid within the same period 
out of earnings “. . . whether the earn- 
ings are made or accumulated prior or 
subsequent to decedent’s death .. .”. 
Dividends, under our income tax laws, 
are considered to be paid out of the most 
recently accumulated earnings of the 
corporation. Let us suppose that the 
decedent was a stockholder in the X 
Corporation which had a deficit on the 
date of decedent’s death. Now, if X Cor- 
poration made a profit during the one 
year period following decedent’s death, 
and wiped out its deficit, it could pay 
dividends, and such would be received 
by the executor. 


“Ultra Vires” 


ONE of the above requirements for 
the inclusion of interim income was 
expressed in the statute. The power to 
tax may be the power to destroy, but, the 
Commissioner’s power to make regula- 
tions is by no means the power to tax! 
The validity of the Regulations must 
be determined only by the provisions of 
the tax statute. In Isham v. U. S. 
(1873), 17 Wall. 496, 84 U. S. 728, the 
Court enunciated the rule of statutory 
construction by stating that “. ..a tax 
cannot be imposed without clear and ex- 
press words for that purpose.” 

Nothing can be found in the Congres- 
sional reports or in the legislative history 
of the statute which would, in any way, 
tend to support the Commissioner’s con- 
tention that interim income was to be 
included under the optional valuation sec- 
tion. 


Conflicting Decisions 


ITH the above history of the stat- 
ute in mind, let us now look over 
the cases involving the above question. 
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The first, Saks v. Higgins, (S.D.N.Y.) 
29 F. Supp, 996, held that the Commis- 
sioner’s inclusion of interim income was 
valid. On April 8, 1940, the Circuit 
Court of Appeals for the Second Circuit 
affirmed (Saks v. Higgins 111 Fed. (2d) 
78.) Although the Appellate Court prac- 
tically reiterated the findings of the low- 
er court, Judge Chase wrote a well- 
argued dissenting opinion. The case 
was followed and cited in a number of 
Board of Tax Appeals opinions. 


Then, in Clark, Executor (Benn’s Es- 
tate) v. United States (1940 D.Md.) 33 
Fed. Supp. 216, it was held that the in- 
terim income should not be added to the 
value of the decedent’s property in arriv- 
ing at the gross estate at the optional 
valuation date. 

Although there was no conflict between 
decisions of Circuit Courts of Appeals, 
the Supreme Court nevertheless granted 
certiorari because of the importance of 
the question and the number of pending 
cases in which it is presented. 
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Double Taxation Not Intended 


HE petitioners argued before the 

Supreme Court that the Govern- 
ment’s contention was artificial and not 
in accord with economic theory or busi- 
ness practice. They also insisted that 
the regulation was an unwarranted ex- 
tension of the plain meaning of the stat- 
ute. The Court held that the petitioners 


were right. 


The Court considered the Government’s 
contention and discussed the theoretical 
valuation of a bond which embodies a 
double promise, viz: one — to pay the 
principal at maturity, and the other — 
to pay an annuity in the form of interest 
payments until the bond matures. In 
valuing an asset these two elements are 
not appraised separately, but it is uni- 
form business, legal and financial prac- 
tice to value the asset as an entirety after 
giving due effect to all the elements that 
affect its market value. 


The Court stated that the methods of 
evaluating property both as of date of 
death and one year after date of death 
should be consistent, and that if Con- 
gress had intended, as the Commissioner 
contended, different methods of valua- 
tion then it would have been a simple 
matter for Congress so to write the stat- 
ute. It is pointed out that the Congres- 
sional intention is quite clear as the 
example given in the report on the bill 
on how to calculate the value at the end 
of the year does not include rents, depre- 
ciation, dividends or interest received al- 
though real estate, stocks and bonds are 
listed among the assets. 
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Concluded the Court: “Moreover, while 
the Constitution does not forbid double 
taxation, the intent to impose it upon 
a given receipt is not presumed. We 
think that, if it had been intended, Con- 
gress unequivocally would have so de- 
clared.” 


Take Advantage of Elections 


T is evident from this decision that 

executors, being responsible for the 
preparation and filing of estate tax re- 
turns, should be on the alert for possible 
tax savings especially where there is 
some question of the validity of the tax 
statute or tax regulation. With taxes 
“devouring” a very large part of present 
day estates, every fiduciary should be 
well advised by tax counsel. 

For example, let us say that an exec- 
utor in preparing an estate tax return 
found that there was a difference of sev- 
eral hundred or several thousand dollars 
between the estate taxes based on date 
of death values as compared with that 
based on the optional valuation date, and 
that the estate tax return was filed under 
the former method because it showed a 
lesser tax due. Assuming that on the 
optional valuation basis there was in- 
cluded $50,000 of interim income and 
the estate was in the 30% tax bracket, 
then there is a “tax loss” of $15,000. 
If this executor had filed the return on 
the optional valuation basis, he would be 
in position to file a claim for refund. 
Under the above circumstances no claim 
may be filed. 

With the tax laws becoming more and 
more complicated it is necessary for 
every fiduciary and every taxpayer, 
wherever there is an election or an op- 
tion, to consider carefully all ramifica- 
tions and results of each method. With 
these complications present, tax prob- 
lems no longer can be considered in the 
abstract especially where there is some 
doubt as to the validity of the statute. 
If a fiduciary should fail to use sound 
tax judgment and discretion, subjection 
to surcharge might result. 

Where estate taxes have been paid 
under the optional valuation method and 
the interim income has been included. 
claims for refund of taxes so overpaid 
should be filed. 





Spendthrift Trusts Reconsidered 


Changing Social Concepts Reflected 


BARNIE F. WINKELMAN 
Member of the Philadelphia Bar 


N a previous article* on the right of 

a beneficiary to renounce his legacy 
as against creditors, the question was 
asked whether the rulings of the courts 
bore any relation to their views on the 
validity of the spendthrift trust. It would 
be pleasing to record a consistency of 
judicial view toward the effort of a testa- 
tor to place his property—in whole or in 
part—out of the reach of the creditors 
of the beneficiary, and the right of a 
beneficiary to reject a gift to the detri- 
ment of his creditors. 


Actually, nothing even remotely re- 
sembling a trend is discernible. Insofar 
as a legatee is concerned, the overwhelm- 
ing weight of authority follows long es- 
tablished precedent, that a legatee or 
devisee is under no obligation to accept 
a testamentary gift. Such is the law in 
practically every jurisdiction, with only 
occasional cases holding the contrary, and 
isolated recent decisions departing from 
the general rule by doubtful reference 
to the language of the Fraudulent Con- 
veyance Act. On the other hand, the 
validity of the spendthrift trust contin- 
ues to be generally recognized. The sole 
limitations arise from special statutes, 
which may provide that the surplus of 
rents and profits from the trust above 
the sum necessary for education and sup- 
port of the beneficiary is liable for the 
claim of his creditors (California Civil 
Code 859); or may permit a part of 
the income to be applied to the claims 
of a wife and children. (Act May 10, 
1921, Penn.) 

The Restatement of the Law of Trusts 
(Section 157) follows a number of state 
statutes which permit attachment of the 
spendthrift trust income to satisfy a 
claim against the beneficiary by a wife 
or child for support of a wife for ali- 
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mony. In Schwager v. Schwager (U. S. 
Circuit Court of Appeals, 7th Circuit, 
decided February 9, 1940) the court rest- 
ed its decision upon the express language 
of the will, but remarked that the rule 
as set forth in the Restatement of the 
Law of Trusts had little, if any, support 
in the decisions of the courts. The dis- 
senting opinion admitted that the rule 
of the Restatement was contrary to the 
weight of authority, but indicated that 
the public interest in favor of compelling . 
a husband to support his wife and chil- 
dren should outweigh the public policy 
of the free disposition of property by 
will. 


Legislative Erosion 


HE spendthrift trust principle has 

indeed been under continuous at- 
tack by many legal commentators. The 
model statute suggested by Professor 
Griswold was adopted almost in its en- 
tirety by Louisiana. No restraints on 
alienation of principal are permitted. 
But spendthrift restrictions are not en- 
tirely outlawed; all income under $12 a 
week and 90% of income up to $5,000 
a year may be exempted from the claims 
of general creditors or assignees. In the 
discretion of the court, even this income 
may be reached by wives, children, tort 
plaintiffs, the so-called involuntary cred- 
itors, and by purveyors of necessaries. 


Other states have followed the same 
general line, and note must be taken of 
the “station in life” rule, of conflicting 
cases on the validity of assignments by 
the beneficiary (see In re Stewart’s Es- 
tate, 334 Pa. 356, 1939) and of the spe- 
cific limitation of the protective doctrine 
to income, equitable interests and active 
as opposed to dry trusts. By and large, 
creditors have been favored by the legis- 
lature, while courts have not only ad- 
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hered to common law principles, but have 
managed to achieve old line results in the 
face of all but the most drastic of statu- 
tory innovations. The cases since 1936 
are summarized in the Harvard Law Re- 
view for December, 1939 (see Trusts and 
Estates, January, 1940). Criticism of 
the spendthrift trust device in legisla- 
tive and academic circles is more than 
matched by the stout language of court 
decisions. 


Conflict of Property Right and 
Public Policy 


HILE many private rights have 

been thrust aside by the paramount 
claims of creditors, spendthrift trusts 
have been sustained by the law not be- 
cause of its concern for the beneficiary, 
but because it protects the testator’s 
right of property. The latter is a “pro- 
perty right” that by the precedents is 
entitled to the full protection of the law 
(Harrison’s Estate, 322 Pa. 532). Cur- 
iously the spendthrift provision, which 
in many forms may be made for the 
benefit of others, becomes invalid when 
it is made in whole or part for the ben- 
efit of the settlor. This remains true 
not only against pre-existing creditors, 
but against subsequent creditors, and 
seems to negative the inference that such 
trusts in general rust upon the testator’s 
dominion over his own property, as so 
often set forth in the decisions. (See 
article “Spendthrift Trusts for Settlors,” 
by Joseph G. Porter Esq., Jan. 1939 
Trusts and Estates 102.) 


The right of the grantor to control 
his benefactions meets head on the pub- 
lic policy which discourages restraints 
on alienation. Recent statutes and occa- 
sional decisions that permit the claims 
of a wife or children for support to reach 
the spendthrift interest would appear to 
be a broad compromise of two diverse, 
yet important social concepts. The con- 
flict of decisions is indicated in the fol- 
lowing recent cases: 


Knettle v. Knettle, 997 Wash. Dec. 195 

Snyder v. O’Connor, 81 Pac. (2d) 773 
(Colorado) 

Baurnshmidt v. Safe Deposit and 
Trust Co., Maryland Court of Appeals, 
April 1939. 
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Canfield v. Security-First Nat. Bank 
of Los Angeles, 97 Calif. Dec. 228 

Standard Chemical Co. v. Weed, 285 
N.W. 175 (Iowa) 

Kelly v. Kelly, 95 Calif. Dec. 500 

Burrage v. Bucknam, 1938, A.S. 1543 
(Mass.) 


The apparent inconsistency of these 
rulings represents the wavering of the 
courts in their endeavor to carry out the 
intentions of a testator, and at the same 
time to maintain a due regard to human- 
ity and a sound social order. 


Sharp Language 


STRONG statement of the law is to 

be found in Moorehead’s Estate, 289 
Pa. 542, (1927), which was widely com- 
mented upon at the time and has been 
even more widely followed. In that case 
the husband had deserted his wife with- 
out contributing to her support, had con- 
tracted a bigamous marriage with one 
woman and was living in adulterous re- 
lations with another. The court paid its 
respects to the spendthrift in these 
words: 


“The respondent in this case is a com- 
mon scamp, a demoralizer and debaucher 
of women. He has outlawed himself and 
chosen to be an outcast from decent so- 
ciety, and remains in hiding some place 
in the east.” 


It added: 


“Ts this respondent rendered exempt 
from paying his just debts and clothed 
with the right and power to reject all 
responsibility for the application of any 
part of his income from the trust to the 
care and support of his deserted wife, 
while at the same time he may revel in 
luxury, commit crimes that disgrace and 
degrade him .. .” 


“Such circumstances,” said the opin- 
ion, “plainly contravene the principles of 
public morals and public policy in their 
most general and significant application.” 


It quoted the language of the Massa- 


chusetts court in Broadway National 
Bank v. Adams, (133 Mass. 170) on the 
“right of the testator to dispose of his 
own property with such restrictions and 
limitations, not repugnant to law, as he 
sees fit, and his intentions ought to be 





carried out, unless they contravene some 
positive rule of law or are against pub- 
lic policy.” 


The court found many good reasons 
for “reaching the unreachable” trust in- 
come. “Public policy,” it stated, “is not 
so vague and wavering a matter as not 
to be rightly invoked in a case of this 
character .... In every civilized country 
is recognized the obligation, sacred as 
well as lawful, of a husband to protect 
as well as provide for his family ... 
This case reaches beyond the concern of 
the immediate parties to it. It affects 
the status of the family as being the 
foundation of society and civilization, 
and hence in a very certain sense is of 
wide public concern. Certainly property 
available for purposes of pleasure or pro- 
fit should also be answerable to the de- 
mands of justice.” 


Yet such is the weight of the older de- 
cisions that the court took pains to ex- 
amine the will, and both from the lan- 
guage of the testator, and the circum- 
stances attending its execution, concluded 
that the trust fund which was created 
was for the benefit of both the grandson 
and his wife. In this connection it must 
be noted that while an exceptional case 
has permitted the intent of the testator 
to create a spendthrift trust to be de- 
duced from circumstances outside the 
testamentary instrument, the general 
rule has limited the inquiry to the four 
corners of the will. 


Search for Justice 


IGNIFICANTLY the late pronounce- 

ment of the common law in Stewart’s 
Estate, supra, couples strong language 
with a finding that the deed of trust in- 
tended to provide not only for the bene- 
ficiary but for his wife also, at least 
in so far as the necessaries are concern- 
ed. Said the court: 


“We can find nothing in the deed of 
trust to indicate an intention on the 
part of the father who created it to en- 
able his son for whom he so amply and 
generously provided, to escape his legal 
and moral obligations to furnish neces- 
sary support for his lawful wife. The 
deed of trust, in addition to containing 
the spendthrift clause, provides inter 
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alia, that upon the death of the c.q.t. the 
entire income of the trust is to be paid 
to the wife of such beneficiary. The very 
fact that the father made such gener- 
ous provision for the wife after his son’s 
death, is proof positive that he did not 
intend to permit his son during his life- 
time, to deprive her of the necessaries of 
life. 

“Moreover as to claims of wives for 
maintenance and support, spendthrift 
trusts are invalid.” 


Extreme critics of the entire concept 
of the spendthrift trust loudly deplore 
any ruling that seems to uphold the 
rights of the beneficiary against credi- 
tors. But the courts are at best luke- 
warm to the idea. In their own words, 
“they do not look upon such trusts with 
disfavor, nor with such special favor 
as to find protection for the cestui que 
trust where the language of the instru- 
ment is doubtful.” Nor will they long 
continue to be immune from the ideol- 
ogies that fill newspapers and magazines 
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and sway public opinion. The spend- 
thrift trust would rest upon a precarious 
foundation if its sole basis were to be 
found in the right of the testator to dis- 
pose of his property as he will. The fact 
is that since the turn of the century no 
common law prerogative has been so 
emasculated; not even the liberty of con- 
tract or the privilege of garnering pro- 
fits or fixing prices or salaries. 


Times Change 


HE taxing power has restricted ef- 

fectively the older functions of pri- 
vate property. A singular assortment of 
items in the daily paper attests a trend 
distinctly away from the individualistic. 
The opening of the National Gallery of 
Art, the gift of a valuable collection of 
plants and flowers, the trial of a prom- 
inent film magnate, the new financial and 
labor policies of large corporations, have 
a common origin in the single word, 
taxes. Without revolution or violence, 
the great estates and houses of the rich, 
and their art treasures, revert to gen- 
eral ownership because heavy inheritance 
taxes (and gift taxes) make their re- 
tention too onerous for the most ample 
purse. As these facts become common 
knowledge, and the testator finds it dif- 
ficult to pass on even a fraction of his 
property, it cannot be expected that the 
courts will continue to emphasize “the 
right of the owner to do what he wishes 
with his own.” 

Rather will the spendthrift trust find 
justification in one of the newer doctrines 
of social progress. With every citizen 
entitled to relief and to social security, 


a minimum of the income of the bene- 
ficiary may find exemption from cred- 
itors, because otherwise the burden of 
support will fall on the state. For the 
same reason the wife and dependent 
children merit their share of the trust 
income, while the general leveling which 
is in progress will abrogate the “station 
in life rule.” 

Recent statutes have brought about 
these conditions in a number of states. 
But the common law, in its wisdom, lags 
a bit behind the latest triumphs of social 
science. From long experience it has 
found that the pendulum of progress 
swings backward as well as forward, and 
that the triumphant innovations of one 
decade may be relegated to the scrap 
heap in the next. Besides, with due re- 
spect to stare decisis and the weight of 
precedents,—against which critics of the 
legal process have railed—there is much 
to be said for a happy conflict of author- 
ity that enables the court to apply that 
principle of law which best fits the par- 
ticular facts. 


END TAX EXEMPTION 
(Continued from page 302) 
ceded to be the just basis for contribu- 
tions from the citizen to his Govern- 
ment, applies to only about 12 percent of 
the total governmental revenue. 

3. When a haven of refuge for wealthy 
taxpayers is provided, it is but natural 
that they would go into it. The result 
is that capital in large amounts which 
would otherwise go into productive en- 
terprise finds its way into tax-exempt 
securities. 





Current Legislation Report 


ITH almost all State Legislatures 
meeting this year there are indi- 
cations that the crop of bills relating to 
trusts and estates will be plentiful. This 
report will deal with some of the more 
important measures already enacted or 
pending which have reached this desk. 
Perhaps of greatest general interest 
is the bill introduced in Massachusetts 
to permit the establishment and oper- 
ation of common trust funds. This sub- 
ject has been under consideration by the 
local Judicial Council, whose recent an- 
nual reports have discussed the content 
of a desirable statute. The current 
measure, designed to eliminate objections 
raised by the bank commissioner to one 
introduced two years ago, provides for 
a ceiling investment of $25,000 and a 
floor investment of $4,000. With strong 
support, particularly from the banking 
department, the bill seems assured of 
passage. Among those actively sponsor- 
ing it are Oliver Wolcott, vice president, 
Old Colony Trust Co., Boston, and Wil- 
liam R. Herlihy, Jr., assistant vice presi- 
dent and trust officer, State Street Trust 
Co., Boston, representing the local Cor- 
porate Fiduciaries Association. 


Reasonable contributions to a pension 
trust for employees are allowed as de- 
ductions in computing net income for 
purposes of the New York income tax 
on state banks, trust companies, or fi- 
nancial corporations, national banks, per- 
sonal incomes and incomes of unincorpor- 
ated businesses, under the provisions of 
a recently enacted law in that State, if 
such amourt has not therefore been al- 
lowable as a deduction, and is appor- 
tioned in equal parts over ten consecu- 
tive years. 

In Oregon, fiduciaries are now per- 
mitted, by virture of a recent law, to in- 
vest in shares, share accounts, and certi- 
ficates of state or federal savings and 
loan associations, so long as such asso- 
ciations are members of the Federal 
Home Loan Bank System. 

Under the terms of Rhode Island S.B. 
36, now enacted, the law of Rhode Is- 
land will govern a trust of personalty 
if the instrument provides in substance 


that it shall be “construed and regu- 
lated” by such law, and the trust is to 
be administered, and a major portion of 
the assets are situated, in Rhode Island. 
The third condition need not be satisfied 
when the trustee, or one of co-trustees, 
is a resident of the State or a domestic 
bank or national bank located therein. 
The statute is expressly limited to pros- 
pective application. 

The Uniform Simultaneous Death Act, 
governing the devolution of property as 
it is affected by deaths which cannot be 
proved to be other than simultaneous, has 
been adopted in Arkansas. 


The Tennessee Legislature has enact- 
ed a new statute covering the execution 
and probate of wills. It deals with the 
matters of who may make a will; the - 
effect of a bequest to an attesting wit- 
ness; formalities of execution; who may 
act as witness; the proof of foreign 
wills; and nuncupative and holographic 
wills. 


Other Pending Measures 


EW gift taxes are proposed in Mass- 

achusetts and Washington. Both 
bills provide for graduated rates depend- 
ing upon the size of the gift and the re- 
lationship of the beneficiary to the don- 
or. The Massachusetts bill is H.B. 628; 
the Washington, S.B. 21. 

In California, A.B. 1381 regarding 
legal investments for trust funds, re- 
quires such funds to be invested in legals 
when the trust instrument does not “dis- 
close the intent of the creator of the 
trust to confer broader powers of invest- 
ment,” rather than when—as the statute 
now reads — the instrument does not 
“contain a specific agreement or provi- 
sion to the contrary.” This seems to be 
a step in the direction of liberalization. 
Another section of the same measure 
permits a trust company to hold securi- 
ties, held in a fiduciary capacity, in the 
name of a nominee, the trust institution 
being responsible for any loss occasioned 
thereby. 

As previously reported, adoption of the 
Massachusetts Prudent Investor Rule is 
being considered in Pennsylvania, after 
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a survey indicated that the large major- 
ity of trust institutions favored substi- 
tution of the liberality of this Rule for 
the strictness of the existing legal list 
statute. 

Further reports will be carried in 
subsequent issue. 


Recent Rulings 


Under a recent ruling of the Com- 
missioner of Internal Revenue (I.T. 
3453), it is held that, 

Where property was acquired by gift 
after December 31, 1920, the fair mar- 
ket value of the property at the time 
of the gift being lower than the basis 
of such property in the hands of the 
donor or the last preceding owner by 
whom it was not acquired by gift, and 
the property is sold or otherwise dis- 
posed of by the donee for an amount 
less than such fair market value, the 
donee will be considered as having held 
the property from the date of the gift 
for the purposes of section 117 of the 
Internal Revenue Code. 

Article 2, Regulations 79 (1936 ed.), 
relating to the gift tax, has been amend- 
ed so that a gift, by a nonresident alien 
not engaged in business in the United 
States, of a bond, note, or certificate of 
indebtedness of the Federal Government, 
issued after March 1, 1941, is subject 
to tax. Transfers of such obligations, 
issued before that date, remain non-tax- 
able. (T.D. 5041). 

The Michigan Tax Commission has 
informed trust institutions located in 
that State that the intangibles tax regu- 
lation requires them to report taxable 
intangibles held in trust. 
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Employment of Agent, Custodian, 
Investment Counsel 


A trustee may properly employ a bank 
or trust company to act as agent for the 
collection of income on endowment funds, 
and may compensate such agent out of 
the income from such funds, but he may 
not engage it as custodian of securities, 
according to an opinion of the Attorney 
General of Massachusetts, rendered Feb- 
ruary 14, 1941. Whether or not a trus- 
tee may hire investment counsel, whose 
fees would be paid from the fund, is a 
question on which the Attorney General 
cannot advise. 


With respect to using an agent, the 
opinion states: 


“Trustees must exercise due care and 
diligence in selecting such an agent and 
in supervising its activities. They must 
be satisfied that the employment of such 
an agent is reasonable and prudent and 
for the best interests of the trust. The 
expense incurred in connection with the 
employment of such an agent must be 
reasonable under all the circumstances.” 

As to custodianship, the Attorney 
General remarks: 


“The courts have uniformly held that 
trustees cannot delegate their duty to 
secure and retain custody and control 
of trust property and that such custody 
and control may be surrendered by the 
trustee only in the event of absolute 
necessity.” 

On the matter of investment counsel. 
the opinion continues: 


“It has also been held that trustees 
may not delegate their duty of deciding 
what investments shall be made... In 
view of the complexity of modern fin- 
ance, the difficulty under present eco- 
nomic conditions of making investments 
which provide reasonable security and a 
fair return, and the comparatively recent 
development of the business or profes- 
sion of investment counselling, it is 
quite possible that the courts might ap- 
prove the employment of an investment 
counsellor, by trustees in appropriate 
circumstances. . . The safest policy for 
trustees to follow would be .. . to seek 
specific instructions from the probate 
court.” 





Digests of Probate and Trust Literature 


Trusteeship under the Trust Inden- 
ture 


GEORGE E. PALMER. Columbia Law Review, 
February. 


This article inquires into the relationship 
between the trustee of an issue of corpor- 
ate obligations and the holders of the se- 
curities, the author concluding that the in- 
denture trustee should be subjected to equit- 
able duties no less strict than those govern- 
ing the family trustee, regardless of the 
provisions of the instrument. He traces the 
developments in the use of the indenture 
and recent legislation affecting it, and then 
examines the pertinent factual differences 
between the trust for bondholders and the 
family trust. Consideration of these sup- 
ports the conclusion above mentioned. 


Trusts of Personalty and Conflict of 
Laws 


University of Pennsylvania Law Review, January. 


Following the traditional approach, this 
Note investigates the questions of (1) the 
validity and (2) the administration of (a) 
intervivos trusts and (b) testamentary 
trusts of personalty, where the operative 
factors of a trust (such as domicil of settlor, 
situs of trust res, place of execution, etc.) 
are found within the confines of more than 
one state, and the determination of which 
law is to govern thus becomes important. 
The Note endeavors to extract from the 
cases some principles by which to decide 
when the creation aspects of a trust end 
and the administrative aspects begin. The 
further question of the effect of subsequent 
shifts in the elements of the trust is also 
considered. (For an authoritative discus- 
sion of this subject, see the article by Wal- 
ter W. Land in Nov. 1940 Trusts and Es- 
tates 523.) 


Accumulations of Income at Common 
Law 


Harvard Law Review, March. 


This Note considers first the relationship 
of the rule against accumulations and the 
rule against perpetuities, from the point of 
view of the period of limitation, in those 
states other than the fourteen which have 
enacted statutes on the former. Irrespec- 
tive of whether, as the Note points out, a 
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rule against accumulations eventually be- 
comes unnecessary because the perpetuities 
rule will be held to embrace it, severa: 
problems await clarification by the deci- 
sions. Among these are: the date (time of 
gift or inception of accumulation) from 
which the permissible period is to be mea- 
sured; and the effect of an excessive direc- 
tion for accumulation or postponement. 


Position of Corporate Trustee Seeking 
Reimbursement for Undisclosed 
Advances 


The Yale Law Journal, February. 


This Note discusses the situation, in- 
volved in a recent case, where a trustee of 
a bond issue has advanced funds from its 
own pocket to conceal the mortgagor’s de-* 
fault of interest, and seeks reimbursement 
after the insolvency of one or both parties. 
The instant case refused relief, and the 
Note brings out several arguments in sup- 
port of the decisions. The Trust Indenture 
Act of 1939 has established rules of conduct 
calculated to eliminate the possibility of 
such a conflict of interest and resultant loss 
to the bondholders. 


Corporations in Decedents’ Estates 


Virginia Law Review, February. 


This Note deals with the availability and 
use of the corporate form as a device of ad- 
ministering business interests which form 
part or all of a decedent’s estate, where the 
corporation is formed either before or after 
death. Questions of authority to continue 
the business, accounting problems, salaries 
to the fiduciary-officer of the corporation, 
personal liability, and control by the courts 
are analyzed. There is detailed treatment 
of the New York law because in that state 
alone have there been sufficient decisions 
from which anything like a method of ap- 
proach can be gleaned. 


Personal Disqualifications of Admin- 
istrators 
EDWIN M. SCHAEFER, JR. Washington Uni- 
versity Law Quarterly, December and February. 
This is thought to be the first comment 
in legal literature on the statutory disqual- 
ifications of administrators. The Note dis- 
cusses the various disabilities, and lists the 
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States which impose them. The second in- 
stalment deals with disqualifications which 
have been established apart from legisla- 
tion, such as marital misconduct. These 
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arise only in those jurisdictions in which 
the statutory disqualifications are not ex- 
clusive and the courts have discretion in 
appointing administrators. 


Articles and Decision Notes in Other Periodicals 


Optional Valuation of an Estate for 
Federal Estate Tax Purposes, by William 
A. Seifert—Taxes, Feb. and March. 


Gifts in Contemplation of Death, by C. 
Lowell Harriss—Taxes, March. 


Annual Disbursements of Income from 
Trusts Revocable and Modifiable by Settlor 
Held Not Taxable Gifts (Jack L. Warner, 
and Giles W. Mead, B.T.A.)—Harvard Law 
Review, March. 


Settlor Held Taxable (Gift) upon Entire 
Corpus of Trust despite Reserved Right to 
Receive Income Allocable in Trustee’s Ab- 
solute Discretion among Beneficiaries (Her- 
zog v. Commr., C.C.A. 2)—lIbid. 


Single-Premium Life Insurance Policy 
Valued at Cost of Comparable Policy on 
Date of Gift (for Gift Tax) (Guggenheim 
v. Rasquin, U.S.)—lIbid. 


Income Taxes on the Realization of Fu- 
ture Interests (Reynolds v. Commr., C.C.A. 
4 and Van Vranken v. Helvering, C.C.A. 2) 
—Univ. of Pennsylvania Law Review, 
March. 


Validity of Testamentary Trust for Per- 
petual Upkeep of Grave Governed by Law 
of Place of Administration (State v. Lodge, 
Del.) —Ibid. 


Tentative Trusts—Joint Bank Account 
Payable to Either or Survivor (in re Geel’s 
Estate, Mo.)—Washington Univ. Law Quar- 
terly, Feb. 


The Liability of Trustees under the West 
Virginia Trust Investment Statute, by W. 
L. Fugate—West Virginia Law Quarterly, 
Feb. 

Administration of Estates—Advancement 
—Method of Hotchpot (Gaylord v. Hope 
Natural Gas Co., W. Va.)—Ibid. 

Abatement of Legacies—Intent of Testa- 
tor (Heller v. National Bank of W. Va., D. 
W. Va.)—Ibid. 

Wills—Devise Void—Too Vague to Admit 
of Parol Evidence (Hodges v. Stewart, 
N. C.)—Georgetown Law Journal, Feb. 

Status of the Pledgee in Corporate Reor- 
ganization—Yale Law Journal, Jan. 


Testamentary Designation of Attorney 
for Decedent’s Estate—New York Law 
Journal, Jan. 27. 

Trusts—Property Subject to Inheritance 
Tax—New York Beneficiary’s Interest in 
Trust of Scottish Stock Subject to British 
Estate Duty (Inland Revenue v. Clark’s 
Trustee’s Brit.)—Harvard Law Rev., Jan. 

Inheritance Taxes—Stock Dividend De- 
clared and Paid after Inter Vivos Gift of 
Shares Held Exempt from Estate Duty on 
Donor’s Death (Attorney General v. Old- 
ham, Brit.)—Ibid. 

Statute of Frauds—Part Performance of 
Oral Contract to Make A Will (Shaw v. 
Hamilton, Mo.)—Texas Law Rev., Feb. 

Income Tax—lIrrevocable Trusts—Reten- 
tion of Actual Command (Commr. v. 
Branch, C.C.A. 1)—Ibid. Also in Virginia 
Law Rev., Feb. 

Federal Income Tax—Realization of Cap- 
ital Gains by Testamentary Trustee on 
Payment of Legacy in Optional Medium 
(Kenan v. Commr., C.C.A. 2)—Minnesota 
Law Rev., Feb. 

Management and Disposal of Trust 
Property—Individual Interest in Trust 
Property (in re Binder’s Estate, Ohio)— 
Univ of Cincinnati Law Rev., Jan. 

Taxation—Insurance Trust — Proceeds 
Taxable as Dividends Where Corporate 
Settlor Retains Some Incidents of Owner- 
ship (Golden v. Commr., C.C.A. 3)—N. Y. 
U. Law Quar. Rev. Jan. 

Transfer of Silver Dollars in [Illinois 
Taxed Under Wisconsin Gift Tax (Van 
Dyke v Tax Comm., Wis.)—Ibid. 

Proceeds from Payment of Notes Worth- 
less at Decedent’s Death Held Taxable In- 
come to Decedent’s Estate (Helvering v. 
Roth, C.C.A. 2)—Harvard Law Rev., Feb. 

Infant Beneficiary’s Appointment of 
Mother as Sole Trustee Invalid as Prejudi- 
cial to His Interest (in re Parsons, Eng.)— 
Ibid. 

Trustee’s Duty to Diversify Investments 
(Saeger’s Estate, Pa.)—Univ. of Pennsyl- 
vania Law Rev., Feb. 

Descent and Distribution: Effect of [II- 
legitimacy and Legitimation in California 
—California Law Rev., Jan. 





Tort Liability of Trustee in His Repre- 
-sentative Capacity (Carey v. Squire, Ohio) 
—Michigan Law Rev., Feb. 

Wills—Construction of Technical Terms 
‘(Heirs to Include Spouse of Legatee) (in 
re Koch’s Estate, N. Y.)—Ibid. 

Legacy to Creditor—Presumption of Sat- 
isfaction of Debt (Estate of Cooke, Minn.) 
Ibid. 

Does the Executor in Ohio Take an Es- 
tate or a Power? Does the Power Survive?, 
by Charles C. White—Univ. of Cincinnati 
Law Rev., Jan. 

Wills, Administration and Trusts (in 
Mississippi), by W. G. Roberds—Mississip- 
pi Law Jour., Nov. 

Surviving Spouse’s Conduct as Bar to 
‘Sharing in Estate—Effect of Deceased’s 
“Consent” (in re Armond’s Estate, N. Y. 
‘Surr.)—Columbia Law Review, Feb. 

Federal Income Tax—Taxable Income 
Held Realized by Donor of Right to Future 
Income (Helvering v. Horst, and Same v. 
Eubank, U. S.)—Ibid. 

Jurisdiction of State to Tax Beneficial In- 
terest of Resident Beneficiary of Foreign 
‘Spendthrift Trust (Commonwealth v. Sut- 
cliffe, Ky.) —Cornell Law Quarterly, Feb. 

Federal Estate Tax and General Power 
of Appointment (Estate of Legg v. Commr., 
C.C.A. 4)—Virginia Law Review, March. 

Validity of Remainder after Life Estate 
with Limited Power of Disposition (Taylor 
v. Taylor, Va.)—Ibid. 


ee, 


Trust Training 


For the past fifteen years the trust de- 
partment personnel of the United States 
National Bank of Portland, Oregon, have 
had available to them a training course in 
trust functions conducted by the bank. 
Classes last about thirty minutes, half the 
time being donated by the employees’ re- 
porting early whenever classes are being 
held. The curriculum follows a definite 
outline with the dates and individuals as- 
signed to present the various lectures post- 
ed on the bulletin board in the Fall. One 
week, during which two meetings are held, 
is allocated to each subject. The first 
meeting is devoted to a lecture on the as- 
signed subject, with special reference made 
to their own trust department. At the 
second meeting a “True or False” examin- 
ation is given, covering the original lec- 
ture. Examination papers are graded and 
returned. 


KEEP TAX EXEMPTION 
(Continued from page 303) 


State and local bonds 
Taxable corporate bonds 
Corporation capital stocks 
“*As study of the composition of the 
estates of rich decedents shows, our 
wealthy men still keep the major part 
of their wealth in junior issues.’ ” 
Tax-exempt bonds never gave anyone 
control over an enterprise. And the 
power and opportunities for capital gain 
that inhere in capital stocks are not to 
be surrendered lightly—even for a sub- 
stantial tax saving—by the man who can 
afford to own them. 


Toward Socialism? 


F the rich man is not buying these 

tax-exempt securities, who is? For. 
the most part they are to be found in the 
portfolios of colleges, hospitals, founda- 
tions, and other institutions. Many of 
these are exempt from tax anyway be- 
cause of their eleemosynary character. 
The conclusion must be that we should 
gain nothing financially, but actually 
lose, should we destroy the tax-exempt 
security. 

Since many of these securities are held 
in life insurance reserves, these will be 
reduced and the cost of this protection 
for your dependents’ future will be in- 
creased. And the “take” from large es- 
tates, large incomes, will not be increased 
by so much as it will cost to increase the 
collection costs! 

Regardless of who owns these tax-ex- 
empt securities, there is no doubt of who 
has to pay for them! It is the obligation 
of the future taxpayer. And the service 
on the debt must be paid by the present 
taxpayer. It has been estimated that 
you will have to pay six-tenths of one 
percent more to borrow money for your 
governmental purposes. And that means 
all of us will pay more—for less. 

Finally, should we destroy the immun- 
ity of taxation of one of our dual gov- 
ernments in favor of the other, we put 
the ax to the roots of the form of gov- 
ernment under which we live and pros- 
per. We slip one notch nearer the sea 
of national socialism in which so many 
peoples are tossing today. 
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Tho Jolly. Jostator Who Makes. His Own Will 


by LORD NEAVES 


E lawyers who live upon litigants’ fees, 

And who need a good many to live at your ease, 
Grave or gay, wise or witty, whate’er your degree, 
Plain stuff or Queen’s Counsel, take counsel of me. 
When a festive occasion your spirit unbends, 

You should never forget the profession’s best friends; 
So we’ll send round the wine and a light bumper fill 
To the jolly testator who makes his own will. 


E premises his wish and his purpose to save 
All disputes among friends when he’s laid in the grave; 

Then he straightway proceeds more disputes to create 
Than a long summer’s day would give time to relate, 
He writes and erases, he blunders and blots, 
He produces such puzzles and Gordian knots 
That a lawyer intending to frame a deed ill 
Couldn’t match the testator who makes his own will. 


ESTATORS are good; but a feeling more tender 
Springs up when I think of the feminine gender; 
The testatrix for me, who, like Telemarque’s mother 
Unweaves at one time what she wove at another. 
She bequeaths, she repeats, she recalls a donation, 
And she ends by revoking her own revocation, 
Still scribbling or scratching some new codicil, 
Oh! success to the woman who makes her own will. 


IT *ISN’T easy to say ’mid her varying vapours 
What scraps should be deemed testamentary papers; 
’Tisn’t easy from these her intentions to find, 
When perhaps she herself never knew her own mind. 
Every step that we take there arises fresh trouble— 
Is the legacy lapsed? is it single or double? 
No customer brings so much grist to the mill 
As the wealthy old woman who makes her own will. 


HE Law decides questions of meum and tuum 
By kindly consenting to make the thing suum; 
The AEsopean fable instructively tells 
What becomes of the oyster and who gets the shells. 
The legatees starve but the lawyers are fed, 
The seniors have riches, the juniors have bread, 
The available surplus of course will be nil 
For the worthy testators who make their own will. 


OU had better pay toll when you take to the road 
Than attempt by a bye-way to reach your abode; 
You had better employ a conveyancer’s hand 
Than encounter the risk that your will shouldn’t stand. 
From the broad beaten track where the traveller strays 
He may land in a bog or be lost in a maze, 
And the Law, when defied, will revenge itself still 
On the man and the woman who make their own will. 


—Quoted in Volume 27 of Judicial Review, page 398 
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LEGAL CONTRIBUTING EDITORS 


Digests of the current decisions affecting fiduciaries, published in the follow- 
ing pages, were selected and reported by these attorneys, for their respective 


jurisdictions: 


ARIZONA & NEW MEXICO: Phil J. Munch—Attorney-at-law, Phoenix 
CALIFORNIA: Walter L. Nossaman—Trust Counsel, Security-First National Bank of 


Los Angeles 


CONNECTICUT: Allan K. Smith—Day, Berry & Howard, Hartford 
MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn. 

NEW JERSEY: Samuel J. Foosaner—Counsellor-at-law, Newark 

NEW YORK: Joseph Trachtman—Attorney-at-law, New York City 
OHIO: R. P. Biechele—Attorney, The Cleveland Trust Company, Cleveland 


The complete roster of editors appears in June and December. 


Accounting—Court — Superintendent 
of Banks Not Required to Account 
for Administration of Trust by 
Liquidating Corporate Trustee 


Ohio—Supreme Court 
The National City Bank of Cleveland, Successor 
Trustee v. The Guardian Trust Company, of Cleve- 
land, et al, 187 O. S. 279. 


Action was instituted by the Successor 
Trustee against the predecessor corporate 
trustee then in liquidation and the Superin- 
tendent of Banks in charge of the liquida- 
tion thereof, for a complete and general 
accounting of the administration of the 
trust by the predecessor trustee. 


HELD: The Superintendent of Banks 
cannot be compelled in an action for equit- 
able accounting to account to a Successor 
Trustee for the acts of a Trust Company 
which is in his charge for purposes of li- 
quidation. The Court states: 


“There is no authority in our statutes for the 
Superintendent of Banks, as liquidator, to assume 
the office of trustee, or to account for the acts 
of the insolvent trustee. He does not become the 
alter ego of the banking institution. He assumes 
none of the functions, performs none of the 
duties, and exercises none of the powers of the 
bank as a trustee of the trusts which the institu- 
tion was handling. On the contrary, with respect 
to the corpus of the trusts handled by such insti- 
tution, the Superintendent of Banks is merely a 
custodian, pending the appointment of a successor 
trustee. 

“Upon insolvency of a banking and trust com- 
pany and the appointment of the Superintendent 
of Banks as liquidator thereof, the fiduciary of- 


fice of trustee of express trusts does not descend 
upon the liquidator, but becomes and remains 
vacant until a successor trustee is duly appointed 
and qualified.” 


a 


Distribution—Does “Lawful Issue” 
Include Adopted Child—Evidence 
of Intent Dehors the Will 


Connecticut—Supreme Court 


Trowbridge v. Trowbridge, 127 Conn. 469, decided 
January 10, 1941. 


Testator had four children, two of whom 
had no children, one had four children, and 
one an adopted son. His will provided that 
if any of his children died, leaving no law- 
ful issue, the share of the one deceased 
should be divided among testator’s surviv- 
ing children and the surviving lawful issue 
of any child who had died. The question be- 
fore the court was whether the adopted 
son of one of his children was included in 
the term “lawful issue” and thereby entitled 
to share in the distribution of the estate. 

The evidence at the trial showed that the 
testator did not know of the actual adop- 
tion but did know that the adopted son 
was living in the family of his son, and the 
testator showed no partiality as between 
him and his grandchildren. The testator 
expressed disapproval to his secretary of 
any adoption, and had a draft of a new 
will prepared which contained a provision 
that no adopted child shall inherit under 
the will, but did not execute the will. 
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After reviewing the decisions in which 
the court had decided whether or not the 
word “issue” meant “children,” the court 


HELD: 1. Our decisions in these cases 
were determined by the intent of the testa- 
tor in the use of the particular phrase in 
question as evidenced by the surrounding 
circumstances and in view of certain pre- 
sumptions of intent. 


2. None of the rules of presumed intent 
referred to in the cases above cited wherein 
we considered the rights of an adopted 
child or invoked in the appellant’s very able 
brief avail to indicate that the testator in 
this case meant to include the adopted son 
within the meaning of the words “lawful 
issue” as used in the will, and there was 
no error in the trial court’s conclusion to 
this effect. 


a 


Distribution — Widow’s Election to. 


Take Against Will—Rights of Wi- 
dow in Property Transferred Be- 
fore Death 


New York—Court of Appeals 
Krause v. Krause, March 6th, 1941. 


The decedent conveyed a parcel of realty 
to each of his sons by his first marriage, 
by warranty deeds, reserving to himself a 
legal life estate in each parcel. He also 
opened a savings bank trust account for 
his daughter by his first marriage. The 
daughter lived abroad; no withdrawals were 
ever made from the savings bank trust ac- 
count. The decedent’s Will gave his entire 
estate to the three children by his first 
marriage; and the widow elected to take 
against it under N. Y. Personal Property 
Law §18. The widow brought an action 
against the children on the theory that her 
expectant interest in the decedent’s estate 
was unlawfully invaded by the transfers 
to the children. The trial court ruled that 
all three transfers were in substance testa- 
mentary and that the widow had a one- 
third interest in the property transferred. 


HELD: It was immaterial that the 
transfers were voluntary or made with in- 
tent to defeat the widow’s rights. There- 
fore, the conveyances to the sons, which 
were absolute, must stand and the trial 
court’s ruling in respect of these transfers 
should be reversed. The savings bank 
trust account was, however, only tentative, 
in that nothing was done to make a com- 
plete gift to the daughter in the decedent’s 
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life time, and therefore the trial court cor- 
rectly found this transfer to be “illusory.” 


ee 


Distribution—Whether Annuity Must 
Be Paid From Income Only 


Massachusetts—Supreme Judicial Court 


Lynn Safe Deposit & Trust Co. v. Martin, 1941 
A. S. 507; February 27, 1941. 


Testator bequeathed the residue in trust 
to pay out of the net income $5000 per year 
to his wife and other sums to certain other 
life tenants. The remainder went to char- 
ity. There was a provision in the will for 
creating a reserve sum out of income for 
expenses on the real estate. Any surplus 
income was to be applied immediately to 
charity, and on the death of any annuitant 
his share of the income was to go to charity. 


The will was loosely drawn, and there was 
a later clause providing for the creation of 
an emergency fund out of income so as to 
take care of shortages in any particular 
years “without intrenching on the princi- 
pal or being obliged to borrow.” The in- 
come was never sufficient to pay the an- 
nuities, and the trustee asked instructions 
as to its right to make up the deficiency out 
of principal. 

HELD: Considering the will as a whole, 
the testator’s dominant purpose was that 
the life beneficiaries should be paid out of 
income only, and that the entire principal 
should ultimately be used for charity. 


— 


Life Tenant and Remainderman—FEf- 
fect of Anticipation Clause of 
Spendthrift Trust on Allocation of 
Principal and Income 


Delaware—Court of Chancery 


Wilmington Trust Co. v. Wilmington Trust Co., 
et al. (two cases), 15 A. (2d) 665. 


Trustee held corporate shares upon 
which dividends had been declared. The 
life tenant died after the declaration of 
the dividends, but before they were pay- 
able. The trust instrument contained a 
spendthrift provision and a clause which 
provided that payments of income were to 
be made only as the same “accrues” and 
not by way of anticipation. In a suit by 
the remaindermen to prevent payment of 
the dividends to the executor of the life 
tenant the court 

HELD: That the anticipation clause 
did not affect the “vesting” of dividends. 


(From University of Pennsylvania Law Review) 














Powers—Limitations — Direction to 
Accumulate for Period of Perpet- 
uities Held Invalid Notwithstand- 
ing All Interests Vest Within Pe- 
riod 
District of Columbia—District Court 
Burdick v. Burdick, 33 F. Supp. 921. 


The testator left his residuary estate, 
approximating $2,000,000, to trustees to 
accumulate until 21 years after the death 
of A and B, and to other named beneficia- 
ries or their issue. The trustees petitioned 
for instructions. 


HELD: That the direction to accumu- 
late is invalid, as inconsistent with the 
principles of democracy. 


(From Harvard Law Review) 


ee 


Taxation—Estate—Debts of Last IIl- 
ness Not Deductible Where Paid By 
Testator 


New Jersey—Prerogative Court 
Hamlen v. Martin, 128 N. J. Eq. 393. 


Expenses encountered by testator in last 
illness were in excess of $17,000. Payment 
of these sums having been made by the de- 
cedent during his lifetime, the commission- 
er did not deduct the same in computing 
and assessing the tax. 


HELD: Although the statute directs 
that a deduction for a reasonable sum for 
funeral expenses and expenses of last ill- 
ness be allowed by the commissioner, the 
gross estate of the decedent at his death is 
not to be diminished by disbursements for 
his last illness where such moneys were 
expended by him during his lifetime. 


a 


Taxation — Income — Taxability to 
Non-Resident of Dividends on Stock 
Held in Trust 


California—Supreme Court 


Robinson v. McColgan, 17 A. C. 457, 17 Cal. 2d 
(Feb. 20, 1941). 





In 1936 plaintiff created a trust with a 
bank in San Francisco consisting of certain 
stock in a California corporation, the pur- 
pose of the trust being to receive the divi- 
dends and forward them to plaintiff, a resi- 
dent of China. The trust was revocable and 
seems to have involved only nominal duties 
on the part of the trustee. The question 
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was whether plaintiff was subject to Cali- 
fornia income tax on the dividends. Judg- 
ment for taxpayer affirmed. 

HELD: The dividends declared on the 
stock were not “derived from sources with- 
in this state” within the contemplation of 
the Personal Income Tax Act. The situs of © 
the stock is at the residence of its owner in 
China. 


a 






Wills—Probate — Conditional Devise 
—Family Allowance—Executrix as 
Sole Beneficiary 


Arizona—Supreme Court 
In re Nolan’s Estate, 108 P. (2d) 385, 391. 


This digest embraces twe of three cases 
involving the same estate on appeal on 
various points. 


The first appeal is from a judgment de- 
nying a petition for revocation of the will 
and admitting same to probate. Decedent’s 
holographic will provided: 


“This being my last will and testament I Will 
and bequeath all my real and personal property 
to my future wife, Grace I. Humphries, now re- 
siding in Globe, Arizona; the income from my 


Nebraska farm to go to my mother during her 
life. 


“Said Grace L. Humphries to be appointed ad- 
ministratrix without bond.” 


Objection was made to the admission of 
the will to probate on the grounds that: 1. 
It was against public policy; 2. It was exe- 
cuted under undue influence of the bene- 
ficiary named; 3. The words “to my future 
wife x-x” did not sufficiently describe the 
beneficiary. 


Finding that the will was not against 
public policy, and that it was not executed 
under undue influence of beneficiary, the 







































































334 





court held that the words “to my future 
wife” were words of description, and did 
not render the devise conditional, saying: 


“. . . where a testator describes a relationship 
which he knows does not exist but identifies the 
object of his bounty by name, he will be deemed 
to have made his benefactions with a knowledge 
of the nonexistence of the described relation.” 


On the question of public policy, the court 
said: 
“The general rule is that in the absence of 
statutory provision limiting it, a man may dis- 
pose of his property as he sees fit, regardless of 
the fact that the prevailing code of morals may 
consider such disposition as unwarranted from 
any standpoint.” 


In the third appeal the court held that 
the surviving widow’s right to an allow- 
ance was that of a preferred creditor and 
that the executrix was not personally liable 
for such, but she was liable in a represen- 
tative capacity, and that she should inven- 
tory as assets of the estate all property of 
which decedent died possessed. The execu- 
trix did not inventory all of the personal 
property found in Nebraska but took the 
same as her own. The court, having held 
that such property should have been in- 
claded in the inventory, said: 


“But she cannot appeal in her representative 
capacity from an order affecting her personally 
and charge the expense thereof to the estate.” 


en 


Wills—Probate—Decree Not Vacated 
Where Witness Was Knowingly 
Secreted 


Massachusetts—Supreme Judicial Court 
Stephens v. Lampron, 1941 A. S. 51; January 3, 
1941. 


A petition to vacate a decree allowing a 
will alleged that the petitioner had con- 
tested the will and had vainly endeavored 
to locate C, the housekeeper of the testa- 
trix; that C’s testimony would have estab- 
lished the invalidity of the will; that L, the 
executrix and chief legatee, had falsely 
testified that she did not know where C 
was, but in fact she had C hidden in the 
home of R, and that L and her husband 
and R had conspired to keep C hidden and 
prevent her testimony from being presented 
to the court; and that the petitioner learn- 
ed these facts just before filing the peti- 
tion. The case arose on demurrer. 

HELD: Petition dismissed. The case 
fell within the general rule that a decree 
will not be vacated on the ground that in- 
correct findings on matters of issue were 
brought about by perjured testimony given 
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by a party or knowingly procured by him. 

Secreting a witness would fall in the same 

category as giving perjured testimony. 
—__9—____. 


Wills — Probate — Jurisdiction of 
Court Where Domicile Is In Issue 


Massachusetts—Supreme Judicial Court 
Kennedy v. Simmons, 1941 A. S. 495; February 
26, 1941. 


A had previously filed a petition in Nor- 
folk County to probate the will of X, al- 
leging him to be a resident of Millis. The 
will was disallowed for undue influence. 
Then A filed the present petition, seeking to 
vacate the decree and dismiss the prior pe- 
tition on the ground that X was domiciled 
in Florida at the time of his death and had 
no estate in Norfolk County. The judge 
heard the evidence and dismissed the peti- 
tion. The evidence was_ reported. It 
showed that in 19386 X had moved from 
Lynn to Millis. In 1937 he went to Flor- 
ida, where he bought a remodelled garage 
to live in. He died in Millis in 1939. Be- 
tween those dates he vacillated somewhat, 
but apparently intended to abandon Flor- 
ida and live in Millis. 

HELD: On the evidence it could not be 
said that the judge was wrong in finding 
that X’s domicil was in Millis. (Some dis- 
cussion in the opinion of the power of 
probate courts to revoke their decrees.) 
— 0) 


To Discuss Tax Commission Plan 


STABLISHMENT of a Commission 

on Taxation and Land Policies of the 
United States is to be discussed at a 
meeting of the National Conference of 
Real Estate Taxpayers to be held in 
Washington, D. C., April 25 and 26 at 
the Mayflower hotel. The discussion 
will be centered on a bill to set up such a 
commission, planned for introduction at 
the current session of Congress. 

The Conference is sponsored jointly 
by the American Farm Bureau Feder- 
ation, the National Grange, the National 
Association of Real Estate Boards, the 
National Association of Building Owners 
and Managers, the Mortgage Bankers 
Association of America and the National 
Apartment Owners Association. The 
proposed commission would be directed 
to review the whole tax structure of the 
nation, federal, state and local. 

The meeting will be open to anyone in- 













terested, and it is hoped that representa- 
tives of institutional investors will at- 
tend. It will discuss modernization of 
the tax structure looking toward a more 
equitable tax situation for real estate. 
Reports will be made from the 31 states 
where an active movement is now in pro- 
gress for real estate tax readjustment. 
President Roosevelt in a letter to the 
National Conference of Real Estate Tax- 
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payers has indicated that the question of 
the real property tax would properly 
come within the scope of a national tax 
study, which has also been recommended 
by the Secretary of the Treasury, and 
is endorsed by the Council of State Gov- 
ernments. Several states, among them 
Indiana, Illinois, Rhode Island and Con- 
necticut, are setting up commissions of 
their own. 
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